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PREFATORY NOTE 


It is the purpose of this official publication to make available to 
the public, in an orderly and accessible form, decisions issued under 
regulatory laws administered in the Department of Agriculture. 


The decisions published herein may be described generally as 
decisions which are made in proceedings of a quasi-judicial (as 
contrasted with quasi-legislative) character, and which, under the 
applicable statutes, can be made by the Secretary of Agriculture, 
or an officer authorized by law to act in his stead, only after notice 
and hearing or opportunity for hearing. These decisions do not 
include rules and regulations of general applicability which are 
required to be published in the Federal Register. 


The principal statutes concerned are the Agricultural Marketing 
Agreement Act of 1937 (7 U.S.C. 601 et seq.), the Commodity 
Exchange Act (7 U.S.C. Chapter 1), the Grain Standards Act 
(7 U.S.C. 71 et seq.), the Packers and Stockyards Act, 1921 
(7 U.S.C. 181 et seq.), the Perishable Agricultural Commodities 
Act, 1980 (7 U.S.C. 499a et seq.), and the United States Ware- 
house Act (7 U.S.C. Chapter 10). 


The decisions published are numbered serially, in the order in 
which they appear herein, as “Agriculture Decisions.” They may 
be cited by giving the volume and page, for illustration, 1 A.D. 
472 (1942). It is unnecessary to cite the docket or decision 
number. Prior to 1942 the Secretary’s decisions were identified by 
docket and decision numbers, for example, D-578; S. 1150. Such 
citation of a case in these volumes generally indicates that the 
decision is not published in the Agriculture Decisions. 


Current court decisions involving the regulatory laws ad- 
ministered by the Department will be published herein. 
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AGRICULTURE DECISIONS 
BEFORE THE SECRETARY OF AGRICULTURE 


UNITED STATES DEPARTMENT OF AGRICULTURE 


(No. 7870) 


In re ASTOR ABATTOIR, INC., AND RICHARD STROH. P&S Docket 
No. 2602. Decided July 2, 1962. 


Packer—Misrepresentation—Cease and 


Desist—Consent Order 


Respondents are ordered to cease and desist from issuing sales invoices con- 
taining incorrect representations as to the grade of the meat covered 
by the invoices. 


Miss Lotus Therkelsen, for complainant. Mr. Albert I. Schmalholz, of New 
York, New York, for respondents. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the act, instituted by a com- 
plaint and notice of hearing filed on August 4, 1961, by the Act- 
ing Director, Packers and Stockyards Division, Agricultural 
Marketing Service, United States Department of Agriculture, 
charging respondents with violations of certain sections of the 
act. 


Respondents filed their answer on December 19, 1961, after 
several extensions of the time for filing answer had been ordered. 
The answer denied the facts alleged as violations in the com- 
plaint and requested an oral hearing. Thereafter on March 29, 
1962, respondents filed an amended answer in which they ad- 
mitted the jurisdictional facts alleged in the complaint and the 
jurisdiction of the Secretary; neither admitted nor denied the 
facts alleged as violations in the complaint; waived oral hearing 
and the report of the hearing examiner; and for the purposes of 
this proceeding only, consented to the entry of a specified order, 
which order shall contain findings of fact and conclusions based 
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upon the allegations in the complaint and shall have the same 
force and effect as if entered after full hearing and become 
effective upon the first day after service upon the respondents. 
Complainant has recommended that the order consented to by 
the respondents be issued. 


FINDINGS OF FACT 


1. Astor Abattoir, Inc. is a corporation organized and exist- 
ing under the laws of the State of New Jersey, with its principal 
place of business located at 324 Astor Street, Newark, New 
Jersey. Richard Stroh is, and at all times material herein was, 
the President of said corporation and the manager of the busi- 
ness of the corporation. 


2. The respondent corporation now is, and at all times ma- 
terial herein was, a packer within the meaning of the act and 
subject to the provisions of the act, in that it is and at all such 
times was engaged in the business of preparing meats for sale 
and shipment in commerce. 


3. On or about July 12, 1960, for the purpose of concealing 
the fact that during the period January 1 through July 11, 1960, 
Holiday Meats, Inc., had sold and represented as Prime more 
beef than its supplies warranted, the respondents conspired with 
Holiday Meats, Inc., and its officers, to alter falsely copies of 
invoices issued to Holiday Meats, Inc., by the respondent cor- 
poration for beef which the respondent corporation had sold and 
shipped in commerce to Holiday Meats, Inc., during said period, 
as well as the original invoices retained by the respondent cor- 
poration, so as to show that larger quantities of officially graded 
Prime beef hindquarters had been so sold and shipped than was 
actually the case, and in furtherance of the conspiracy, during 
July 1960, the respondents falsely altered the respondent cor- 
poration’s invoices listed below and the Holiday Meats, Inc., 
copies thereof and placed the originals of such falsely altered 
invoices in the records of the respondent corporation. 


Astor Abattoir, Inc. Invoice Nos. 


137946 139255 140249 141749 
138069 139485 140284 141996 
138163 139496 140769 142156 
138194 139600 140879 142234 
138256 139645 141053 142382 
138763 139679 141123 142618 
138803 139720 141409 142794 
139123 140081 141428 142910 
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CONCLUSIONS 


The facts as set forth in Finding of Fact 3 establish that re- 
spondents violated the provisions of section 202(a) of the act (7 
U.S.C. 192(a)) by engaging in and using deceptive practices 
and devices in commerce. Such facts also show that the accounts, 
records, and memoranda of the respondent corporation do not 
fully and correctly disclose all transactions involved in its busi- 
ness as required by section 401 of the act (7 U.S.C. 221). 


Inasmuch as respondents have consented to the issuance of the 
order set forth below and complainant has recommended that 
such order be issued, the order will be issued. 


ORDER 


Respondent Astor Abattoir, Inc. and its officers, agents, and 
employees, directly or through any corporate or other device, 
shall cease and desist from knowingly representing on sales in- 
voices or copies thereof that the meat covered by the invoices 
had been officially graded as being of a certain grade when the 
meat had not been so graded, or conspiring with any other 
person to make such a representation. 


Respondent Richard Stroh, individually or as an officer of 
Respondent Astor Abattoir, Inc. or in any other manner, shall 
cease and desist from knowingly representing on sales invoices 
or copies thereof that the meat covered by the invoices had been 
officially graded as being of a certain grade when the meat had 
not been so graded, or conspiring with any other person to make 
such a representation. 


Respondent corporation shall keep its accounts, records, and 
memoranda in such manner that invoices for meat and copies 
thereof issued by it will truly and correctly show the official 
grade of the meat, if any official grade is shown thereon for such 
meat. 


Copies hereof shall be served upon the parties and this order 
shall become effective on the first day after service hereof upon 
the respondents. 


(No. 7871) 


In re LOUIS HYATT AND SIDNEY HYATT, d/b/a BABE LOUIS, E. G. 











PACKERS AND STOCKYARDS ACT, 1921 
Cite as 21 A.D. 751 


752 





BOWMAN, CLARENCE L. MARSHALL, AND VALLEYDALE PACKERS, 
INc. P&S Docket No. 2711. Decided July 2, 1962. 


Packer—Cease and Desist—Consent Order 


Respondents consented to an order requiring them to cease and desist from 
engaging in the complained of violations. 


Mr. Earl L. Saunders, for complainant. Respondents pro se. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seqg.), hereinafter 
referred to as the act, instituted by a complaint filed on April 
19, 1962, by the Director, Packers and Stockyards Division, 
Agricultural Marketing Service, acting under authority delegated 
by the Secretary of Agriculture. The complaint alleges that the 
respondents violated certain provisions of the act and the regu- 
lations thereunder, The respondents have filed separate answers 
in which they admit jurisdictional facts, waive oral hearing and 
the report of the hearing examiner and consent to the entry of 
the order set forth below. Complainant has recommended the 
entry of the order to which the respondents consent. 


FINDINGS OF FACT 


1. Respondent E. G. Bowman is an individual, whose mailing 
address is P. O. Box 336, Wytheville, Virginia. Respondent Bow- 
man is now, and at all times material herein was, registered 
with the Secretary of Agriculture under the act as a dealer 
buying and selling cattle and sheep for his own account. 


2. Respondents Louis Hyatt and Sidney Hyatt, whose address 
is Rural Route One, Roanoke, Virginia, are partners doing busi- 
ness as Babe Louis, and said respondents are now, and at all 
times material herein were, registered, as partners, with the 
Secretary of Agriculture under the act as a dealer buying and 
selling livestock for their own account. 


3. Respondent Clarence L. Marshall is an individual whose 
address is Wytheville, Virginia. Respondent Marshall is regis- 
tered with the Secretary of Agriculture under the act as a 
market agency buying livestock on a commission basis and as 
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a dealer buying and selling livestock for his own account, and 
since January 22, 1960, has been so registered. 


4. Respondent Valleydale Packers, Inc., is a corporation or- 
ganized and existing under the laws of the State of Virginia, 
with its general offices located at Salem, Virginia. Respondent 
Valleydale Packers, Inc. is now, and at all times material herein 
was, a “packer” within the meaning of that term as defined in 


the act. 
CONCLUSIONS 


Section 202.5(b) of the rules of practice governing proceed- 
ings under the act provides: 


§ 202.5 Stipulations and consent orders ... (b) Consent 
order. At any time after the issuance of the moving 
paper and prior to the hearing in any proceeding the 
Secretary, in his discretion, may allow the respondent to 
consent to an order. In so consenting, the respondent 
must submit, for filing in the record, a stipulation or 
statement in which he admits at least those facts neces- 
sary to the Secretary’s jurisdiction and agrees that an 
order may be entered against him. Upon a record com- 
posed of the complaint and the stipulation or agreement 
consenting to the order, the Secretary may enter the 
order consented to by the respondent, which shall have 
the same force and effect as an order made after oral 


hearing. 


The answers filed by the respondents come within the pro- 
visions of the above section and may serve as the basis for the 
entry of a consent order. The facts admitted by the respondents 
are set forth in the findings of fact and are sufficient to subject 
each of them to the jurisdiction of the Secretary of Agriculture 
under the provisions of the above section. 


The respondents have consented to the entry of a specified 
cease and desist order. Complainant has recommended that such 
order be entered. Complainant does not consider that a suspen- 
sion of the registrations of respondents Hyatt, Bowman and 
Marshall is necessary in the public interest in view of the cir- 
cumstances involved, particularly the fact that the only sanction 
available against respondent Valleydale Packers, Inc., which is 
subject to Title II of the act, is a cease and desist order. Accord- 
ingly, the order consented to by the respondents will be issued. 
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ORDER 


Respondents, Louis Hyatt, Sidney Hyatt, E. G. Bowman, Clar- 
ence L. Marshall and Valleydale Packers, Inc., individually or in 
any other manner, shall cease and desist from agreeing or 
arranging with any competitive buyer engaged in the purchase 
of livestock to refrain from bidding on livestock against such 
buyer. 


Respondents Louis Hyatt, Sidney Hyatt, E. G. Bowman and 
Clarence L. Marshall shall cease and desist from issuing ac- 
countings, bills or statements, in connection with transactions 
subject to the act, showing weight figures other than the actual 
weights obtained on scales operated or used by persons subject 
to the act at the place and at the time of the consummation of 
such transactions unless such weight figures are appropriately 
explained on the accountings, bills or statements. 


This order shall become effective on the sixth day after serv- 
ice and copies shall be served upon the parties. 


(No. 7872) 


In re HOLIDAY MEATS, INC., JACK RADMIN, AND SAM D. ZARO. 
P&S Docket No. 2603. Decided July 2, 1962. 


Packer—Misrepresentation—Cease and 
Desist—Consent Order : 


Respondents are ordered to cease and desist from making false representa- 
tions in connection with the grade of meat sold. 


Miss Lotus Therkelsen, for complainant. Mr. Alexander Boskoff of Washing- 
ton, D. C., for respondents. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the act, instituted by a com- 
plaint and notice of hearing filed on August 4, 1961, by the 
Acting Director, Packers and Stockyards Division, Agriculturat 
Marketing Service, United States Department of Agriculture, 
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charging respondents with violation of certain sections of the 
act. 


Respondents filed their answer on January 17, 1961, after 
several extensions of the time for filing answer had been ordered. 
The answer denied the allegations in Paragraph II of the com- 
plaint that Holiday Meats, Inc. is and at all material times was 
a packer within the meaning of the act and subject to the act; © 
admitted the allegations in Paragraph III of the complaint as 
to the sale of cuts of beef during a specified period to the per- 
sons named in said paragraph, and denied all other allegations in 
Paragraphs III, IV and V of the complaint. By failing to plead 
specifically with respect to the allegations in Paragraph I of the 
complaint, relating to the identity of the respondents, the re- 
spondents admitted the allegations of this paragraph. Thereafter 
on June 20, 1962, respondents filed an amended answer in which 
they admitted the facts alleged in Paragraphs I and II of the 
complaint and the jurisdiction of the Secretary; neither ad- 
mitted nor denied the remaining allegations; waived oral hearing 
and the report of the hearing examiner, and for the purposes of 
this proceeding only consented to the entry of a specified order, 
which order shall contain findings of fact and conclusions based 
upon the allegations in the complaint and shall have the same 
force and effect as if entered after full hearing and become 
effective upon the first day after service upon the respondents. 
Complainant has recommended that the order consented to by 
the respondents be issued. 


FINDINGS OF FACT 

1. Holiday Meats, Inc., is a corporation organized and exist- 
ing under the laws of the State of New York, with its principal 
place of business located at 403 W. 14th Street, New York, New 
York. Jack Radmin and Sam D. Zaro are, and at all times 
material herein were, respectively, the President and the Secre- 
tary-Treasurer of said corporation and the managers of the busi- 
ness of the corporation. 


2. The respondent corporation now is, and at all times ma- 
terial herein was, a packer within the meaning of the act and 
subject to the provisions of the act, in that it is and at all such 
times was engaged in the business of preparing meats for sale 
and shipment in commerce. 


3. The respondents, during the period January 1 through 
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July 11, 1960, sold beef strip loins, short loins, full loins, and 
hindquarters to customers of respondent corporation, including 
Great Western Beef Co., 4044 So. Halsted St., Chicago, Illinois; 
Williams Meat Company, Inc., 20 Kansas Ave., Kansas City, 
Kansas; Armour & Co., 65 S. Commerce St., Mobile, Alabama; 
Swift & Co., 62 Congress St., Mobile, Alabama; Swift & Co., 
48-50 N.W. 11th St., Miami, Florida; and Marcel Darché, 613 
Bangs Ave., Asbury Park, New Jersey; and on the invoices is- 
sued in connection with the sales falsely represented beef in 
commerce, as Prime, in that the invoices described as Prime, 
beef strip loins, short loins, full loins, and hindquarters in excess 
of the supplies of Prime beef available to respondents for such 
sales. 


4, The respondents, on or about the dates and in connection 
with the transactions set forth below, and at divers other times 
during the period January 1 through July 11, 1960, falsely 
represented in commerce that beef had been officially graded 
as “U.S.D.A. Prime,” in that the respondents sold and delivered 
in commerce to customers of the respondent corporation, beef 
which had not been officially graded as “U.S.D.A. Prime,” by 
an authorized meat grader under the Federal meat grading 
regulations (7 CFR Part 53, Subpart A) and on which they 
had applied, or which they know bore, false and counterfeit 
“U.S.D.A. Prime” roller markings, with grader code letters 
“RU,” which markings resembled, but were not, official grade 
marks used under the Federal meat grading regulations: 


F Holiday 
Product Customer Invoice No. and Date 
29 beef strip loins Great Western Beef Co., 62415 3-18-60 
Chicago, Illinois 
8 beef strip loins Williams Meat Company, 68387 6-24-60 
Inc., Kansas City, 
Kansas 
4 beef strip loins Armour & Co., Mobile, 68363 6-24-60 
Alabama 
24 beef strip loins Swift & Co., Mobile, 68386 6-24-60 
Alabama 
18 beef short loins Swift & Co., Miami, 68785 7-1-60 
Florida 
6 beef strip loins Marcel Darché 68783 7-1-60 


Asbury Park, New Jersey 


5. On or about July 12, 1960, for the purpose of concealing 
the fact that during the period January 1 through July 11, 
1960, the respondents had sold and represented more beef as 
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Prime than the respondent corporation’s supplies warranted, the 
respondents conspired with Astor Abattoir, Inc., Newark, New 
Jersey, and its officers, to alter falsely copies of invoices issued 
to the respondent corporation by Astor Abattoir, Inc., for beef 
sold and shipped in commerce during said period, to the respond- 
ent corporation by Astor Abattoir, Inc., as well as the original 
invoices retained by Astor Abattoir, Inc., so as to show that 
larger quantities of officially graded Prime beef hindquarters had 
been so sold and shipped than was actually the case, and in 
furtherance of the conspiracy, during July 1960, the Astor 
Abattoir, Inc. invoices listed below and the respondent corpora- 
tion’s copies thereof were so falsely altered and the respondents 
placed such falsely altered copies in the records of the respond- 
ent corporation. 


Astor Abattoir, Inc. Invoice Nos. 


137946 139255 140249 141749 
138069 139485 140284 141996 
138163 139496 140769 142156 
138194 139600 140879 142234 
138256 139645 141053 142382 
138763 139679 141123 142618 
138803 139720 141409 142794 
139123 140081 141428 142910 
139188 140132 
CONCLUSIONS 


The facts as set forth in Findings of Fact 3, 4 and 5 estab- 
lish that the respondents violated the provisions of section 
202(a) of the act (7 U.S.C. 192(a)) by engaging in and using 
unfair and deceptive practices and devices in commerce. 


The facts as set forth in Finding of Fact 5 also show that 
the accounts, records, and memoranda of the respondent. cor- 
poration do not fully and correctly disclose all transactions in- 
volved in its business as required by section 401 of the act (7 


U.S.C. 221). 


Inasmuch as respondents have consented to the issuance of 
the order set forth below and complainant has recommended 
that such order be issued, the order will be issued. 


ORDER 


Respondent Holiday Meats, Inc. and its officers, agents and 
employees, directly or through any corporate or other device, 
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and Respondent Jack Radmin and Respondent Sam D. Zaro, 
individually or as an officer of said Holiday Meats, Inc. or in 
any other manner, shall each cease and desist from engaging 
in any of the following activities in commerce: 


(a) invoicing meat as Prime, or any other grade under the 
United States standards, in connection with sales by any of the 
respondents, when such respondent knows or has reason to know 
that the meat does not qualify for such grade; 


(b) falsely representing that meat has been officially graded 
as “Prime” or any other grade under the United States stand- 
ards, by selling meat which has not been officially graded as 
being of the indicated grade and to which said respondent has 
applied, or which, in said respondent’s knowledge, bears, false 
and counterfeit markings resembling any of the official grade 
markings used under the Federal meat grading regulations (7 
CFR Part 53) to designate officially graded meat of the indi- 
cated grade; 


(c) knowingly representing on sales invoices, or copies there- 
of, issued by suppliers of meat to any of the respondents, that 
the meat covered by the invoices has been officially graded as 
being of a certain grade when the meat has not been graded; 
or conspiring with any other person to make such a representa- 
tion. 


Respondent Holiday Meats, Inc. shall keep its accounts, rec- 
ords, and memoranda in such manner that invoices for meat 
and copies thereof issued to it will truly and correctly show 
the official grade of the meat, if any official grade is shown 
thereon for such meat. 


Copies hereof shall be served upon the parties and this order 
shall become effective on the first day after service hereof upon 
the respondents. 


(No. 7873) 


In re JOE BETTENCOURT, d/b/a WEST SIDE AUCTION YARD. P&S 
Docket No. 2658. Decided July 5, 1962. 


Insolvency—Cease and Desist—Consent Order 


Respondent is ordered to cease and desist from engaging in business under 
the act while insolvent and from making use of funds received as pro- 
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ceeds from the sale of livestock handled on a commission basis as would 
in any manner endanger the prompt and faithful accounting therefor. 


Mr. Earl L. Saunders, for complainant. Mr. George G. Murry, of Gustine, 
California, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the act, instituted by a com- 
plaint filed January 4, 1962, by the Acting Director, Packers 
and Stockyards Division, Agricultural Marketing Service. The 
complaint alleges that respondent, a registered market agency 
and dealer under the act, is insolvent within the meaning of the 
act (7 U.S.C. 204), that respondent operated as a market agency 
and dealer while insolvent, and that respondent misused shippers’ 
proceeds. On June 19, 1962, respondent filed an amended answer 
admitting the allegations contained in the complaint except that 
respondent denies that he was then insolvent. In said amended 
answer, respondent waives oral hearing and the report of the 
hearing examiner and consents to the issuance of an order re- 
quiring him to cease and desist from the practices alleged in 
the complaint, and to maintain a shippers’ proceeds account in 
conformity with the provisions of section 201.42 of the regula- 
tions (9 CFR 201.42). The Packers and Stockyards Division 
filed a recommendation stating that it is satisfied from an inves- 
tigation of respondent’s present financial condition that he is 
solvent and recommending that the order consented to by re- 
spondent be issued. 


FINDINGS OF FACT 


1. Respondent is an individual doing business as West Side 
Auction Yard. Respondent is registered with the Secretary of 
Agriculture as a market agency and dealer under the act, and 
at all times mentioned herein respondent was so registered. Re- 
spondent owns and operates and at all times mentioned herein 
owned and operated a livestock auction at Newman, California. 
Respondent’s mailing address is Post Office Box 343, Newman, 
California. 


2. The West Side Auction Yard, Newman, California, herein- 
after referred to as the stockyard, was at all times mentioned 
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herein and is now a posted stockyard subject to the provisions 
of the act. 


3. Respondent, at all times during the period from on or 
about August 29, 1961, through January 4, 1962, was insolvent, 
in that respondent’s current liabilities exceeded his current as- 
sets at all such times. 


4. Respondent, during the period from August 29, 1961, 
through January 4, 1962, operated as a market agency and dealer 
in commerce at the stockyard, notwithstanding the fact that he 
was insolvent during such period. 


5. Respondent used funds received as proceeds from the sale 
of livestock consigned to him for sale on a commission basis at 
the stockyard for purposes of his own and purposes other than 
the payment of lawful marketing charges and the remittance of 
net proceeds to shippers, thereby endangering the faithful and 
prompt accounting therefor and payment of the portions thereof 
due the owners or consignors. On November 28, 1961, respondent 
had outstanding checks in the total amount of $27,191.49, issued 
to consignors of livestock, and had to offset such outstanding 
checks a bank balance of $6,053.52 and current proceeds receiv- 
able of $8,388.59. 


CONCLUSIONS 


By reason of the facts set forth in the Findings of Fact, it is 
concluded that respondent has violated sections 304, 307 and 312 
of the act (7 U.S.C. 205, 208 and 213) and sections 201.40 and 
201.41 of the regulati¢ns thereunder (9 CFR 201.40 and 201.41). 


Inasmuch as respondent has consented to the issuance of an 
order and complainant has recommended the issuance thereof, 
such an order will be issued. 


ORDER 


Respondent shall cease and desist from (1) engaging in busi- 
ness as a market agency or dealer under the act while insolvent, 
and (2) making such use of funds received as proceeds from the 
sale of livestock handled on a commission basis as would in any 
manner endanger or impair the prompt and faithful accounting 
therefor. 


Respondent shall deposit the gross proceeds received from the 
sale of livestock on commission in a separate bank account desig- 
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nated as “Custodial Account for Shippers’ Proceeds” or by some 
similar identification and not withdraw funds therefrom for any 
purposes except those for which shippers’ proceeds may be 
properly used, in accordance with section 201.42 of the regula- 


tions under the act. 


This order shall become effective on the sixth day after service 
hereof upon respondent. Copies shall be served upon the parties. 


(No. 7874) 


PRODUCERS LIVESTOCK MARKETING ASSOCIATION v. DUNLAP LIVE- 
STOCK AUCTION MARKET. P&S Docket No. 2634. Decided July 


6, 1962. 
Agency—Failure to Prove—Dismissal 


It is concluded that complainant failed to prove the actual or apparent au- 
thority of Earl L. Fredrickson to purchase the four calves for the ac- 
count of respondent, and there is no basis to estop respondent from 
denying the alleged agency. The complaint is dismissed. 


Complainant pro se. Mr. William G. Lewis, of Harlan, Iowa, for respondent. 
Mr. Robert E. Lusk, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the act. In a complaint filed February 26, 1960, 
complainant alleges that on December 14, 1959, it sold and de- 
livered four calves to Earl Fredrickson, an agent of respondent, 
for $360.41 at Ogden, Utah; that Mr. Fredrickson drew a draft 
upon respondent payable to complainant for the purchase price, 
and that the draft was returned unpaid. Complainant has not 
been paid any part of the $360.41 purchase price for these four 
calves and seeks recovery from respondent for the alleged pur- 
chase contract amount. 


A copy of the complaint and a copy of the investigative report, 
prepared by the Packers and Stockyards Division of the Depart- 
ment and filed in this proceeding pursuant to section 202.40 of 
the rules of practice (9 CFR 202.40), were served upon respond- 





762 PACKERS AND STOCKYARDS ACT, 1921 
Cite as 21 A.D. 761 


ent on October 2, 1961. A copy of the investigative report was 
served upon complainant on October 4, 1961. Within twenty days 
after service of the complaint, respondent filed an answer and 
motion to dismiss, which motion was denied. 


Respondent’s principal defense is that Earl L. Fredrickson 
did not act as respondent’s agent in connection with the pur- 
chase of these cattle. Respondent alleges that complainant did not 
rely on any conduct of the respondent in accepting the draft 
which Earl L. Fredrickson drew on respondent; that neither 
Mr. Fredrickson nor any other buyer ever drew a draft upon 
respondent for cattle purchased from complainant other than the 
time in question; and that complainant did not communicate with 
respondent before accepting said draft as is customary. 


Respondent contends that prior to December 14, 1959, it ad- 
vised the Dunlap Savings Bank, Dunlap, Iowa, to stop payment 
on all drafts drawn by Earl L. Fredrickson, and Mr. Fredrick- 
son was so advised. Respondent alleges that on or about Decem- 
ber 16, 1959, it received 77 head of cattle at Dunlap, Iowa, which 
were reportedly from Earl L. Fredrickson but were without any 
billing or shipping order; that upon arrival of said cattle re- 
spondent talked to Mr. Fredrickson and it was agreed that said 
cattle would be sold and the proceeds sent to the Ogden. Live- 
stock Auction Company where the cattle had been purchased and 
any loss incurred would be sustained by Mr. Fredrickson. Re- 
spondent further alleges that the proceeds from the sale of these 
77 head of cattle were forwarded to the Ogden Livestock Auction 
Company pursuant to said agreement. 


The motion to dismiss filed by respondent with its answer was 
properly denied by the Presiding Officer prior to the hearing. No 
objection was made to such ruling. Respondent requested an oral 
hearing, which was held on March 23, 1962, in Kansas City, 
Missouri. Robert E. Lusk, Office of the General Counsel, was 
Presiding Officer. Complainant was not represented at the oral 
hearing and presented no evidence. Neither party filed any pro- 
posed findings of fact, conclusions, order or supporting brief. 


FINDINGS OF FACT 


1. Complainant, Producers Livestock Marketing Association, 
Ogden, Utah, is a corporation, which is now, and was at all 
times material herein, a dealer and a market agency, registered 
with the Secretary of Agriculture to buy and sell! livestock in 
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commerce for its own account and to buy and sell livestock on a 
commission basis at the Union Stock Yards, Ogden, Utah, a 
posted stockyard subject to the provisions of the act. Union Stock 
Yards is a terminal market with additional facilities for an auc- 
tion held on the premises. 


2. Respondent, Dunlap Livestock Auction Market, was at all 
times material herein, a dealer and market agency, owned and 
operated by James Schaben, registered with the Secretary of 
Agriculture to buy and sell livestock in commerce for his own 
account and to buy and sell livestock on a commission basis at 
the Dunlap Livestock Auction Market, Dunlap, Iowa, a posted 
stockyard subject to the provisions of the act. 


38. On December 14, 1959, Earl L. Fredrickson purchased 
four calves from complainant at the Union Stock Yards, Ogden, 
Utah, and drew a $360.41 draft on James Schaben, Dunlap Sav- 
ings Bank, Dunlap, Iowa, payable to Producers Livestock in 
payment for these calves. On the same day, Mr. Fredrickson 
also purchased 73 other cattle from the Ogden Livestock Auction 
Company, Ogden Utah, a market agency operating the auction 
at the Union Stock Yards. In payment for these cattle Mr. 
Fredrickson drew a $5,507.76 draft on James Schaben. Neither 
of these drafts was honored by Schaben. 


4. Earl L. Fredrickson shipped the 77 head of cattle he 
purchased on December 14, 1959, at Ogden, Utah, to respondent 
at Dunlap, Iowa. Respondent had no knowledge of the purchase 
of these cattle by Mr. Fredrickson until the cattle arrived in 
Dunlap, Iowa, on December 16, 1959, at which time respondent 
talked to Mr. Fredrickson on the telephone and it was agreed 
between them that respondent would sell the 77 head of cattle 
at Dunlap, Iowa, and send the net proceeds of the sale to Earl 
L. Fredrickson in care of the Ogden Livestock Auction Com- 
pany. 

5. The 77 head of cattle were sold by respondent for Mr. 
Fredrickson on December 22, 1959, for $5,952.12 and the net 
proceeds of $5,450.08, after deductions for feed, commission and 
truck, were transmitted by check payable to Mr. Fredrickson 
and the Ogden Livestock Auction Company to the Ogden Live- 
stock Auction Company, Ogden, Utah. 


6. The complaint was filed within 90 days of the accrual 
of the alleged cause of action. 
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CONCLUSIONS 


The controlling issue is one of agency. Complainant seeks to 
establish that respondent, acting through Earl L. Fredrickson, 
as his agent, purchased the four calves in question. In order to 
establish the agency alleged, complainant has the burden of prov- 
ing that Earl L. Fredrickson had either actual or apparent 
authority to contract for the purchase of these four calves on 
behalf of respondent. 


The evidence concerning the purchase of the four calves by 
Mr. Fredrickson from complainant for the price alleged is con- 
clusive. Mr. Fredrickson issued a draft drawn upon respondent 
in payment for the cattle. Complainant’s invoice on the sale 
was made out to Dunlap Livestock. The evidence failed, however, 
to prove Mr. Fredrickson’s actual or apparent authority to act 
as agent for respondent. Fred Manschreck et al, v. Gunter, 20 
A.D. 863 (1961). There was no proof of Mr. Fredrickson hav- 
ing express authority to act for respondent in the purchase of 
these calves. Authority could not be implied through prior deal- 
ings between the parties since there had been none either directly 
or through agents. 2 Am. Jur., Agency, Section 23. Respondent 
made no representations to complainant. In fact, the evidence 
was to the effect that there was no contact at all between com- 
plainant and respondent until some time after the draft had 
been dishonored. 


It was shown that Mr. Fredrickson had purchased six prior 
loads of cattle for respondent, but it was not shown that com- 
plainant had knowledge of these purchases or relied upon these 
prior purchases or any other information except Mr. Fredrick- 
son’s declaration that he was the agent of respondent. Agency 
cannot be established solely by the declarations of the alleged 
agent. G. Fava Fruit Co. v. Royal Farms, 18 A.D. 417 (1959). 
There is also no showing that complainant made any effort to 
verify these declarations of Mr. Fredrickson. Mecham, Outlines 
of the Law of Agency (1952), Section 94. 


The law indulges in no presumption that an agency exists 
and if an agency is to be implied from a given set of facts, it 
must be implied from a natural and reasonable, and not from 
a forced, strained or distorted construction of the facts, which 
would be the result if it were concluded that Earl L. Fredrick- 
son was the agent of respondent in this case. Hutsell v. Morrison 
Livestock Commission Company, 20 A.D. 573 (1961).; Hestekin 
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et al. Vv. Morrison Livestock Commission Company, 20: A.D. 579 
(1961); E. B. Jones Motor Company v. Pullen, 298 S. W. 2a 
448 (St. Louis Ct. of App., 1957) ; Pashalian v. Big-4 Chevrolet 
Company, 348 S. W. 2d 628 (St. Louis Ct. of App., 1961). More- 
over, there is no evidence to justify apparent authority since 
Mr. Fredrickson was not clothed with any authority to act 
as the agent for respondent. 


Respondent is not estopped to deny the agency relationship 
since evidence to support the elements of estoppel is not present. 
For an estoppel to exist there must have been (1) conduct by the 
respondent which was calculated to mislead; (2) the conduct 
must have been done under circumstances which would justify 
the claim that the respondent should have expected it to be relied 
upon; and (3) the conduct must have been relied upon in good 
faith by the complainant to his injury. 2 C.J.S., Agency, § 29; 
Will Docter Meat Co. v. Hotel Kingsway, Inc., 232 S. W. 2d 821 
(St. Louis Ct. of App., 1950). 


The fact that respondent accepted delivery of the calves does 
not justify the inference or conclusion that respondent ratified 
Mr. Fredrickson’s purchase as respondent’s own purchase. The 
evidence showed that the cattle were accepted only after con- 
versations with Mr. Frederickson in which it was agreed that 
respondent would accept the load of cattle for the purpose of 
selling them and remitting the net proceeds to Mr. Fredrickson 
and the Ogden Livestock Auction Company. He held the truck 
until this agreement had been reached. He deducted the truck 
charges, feed expenses, and sales commission from the gross 
proceeds prior to remitting the balance. In other words, the 
evidence supports the conclusion that respondent sold the cattle 
for the account of Mr. Fredrickson, whom respondent was justi- 
fied in believing to be the true owner. Respondent further testi- 
fied that it had no knowledge of complainant having any interest 
in any of the cattle at the time the cattle were received and sold 
in Dunlap, Iowa. See Kinsel v. Community Sales Yard, 20 A.D. 
1005 (1961), affirmed 20 A.D. 1223 (1961). 


It is therefore concluded that complainant has failed to prove 
the actual or apparent authority of Earl L. Fredrickson to pur- 
chase these four calves for the account of respondent, and there 
is no basis to estop respondent from denying the alleged agency. 


Accordingly, the complaint should be dismissed. 
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ORDER 
The complaint is dismissed. Copies hereof shall be served upon 
the parties. 


(No. 7875) 


In re ALGY OLSON, d/b/a ALL STATE FEEDER PIG SALES. P&S 
Docket No. 2691. Decided July 11, 1962. 


Failure to Pay—Cease and Desist—Default 


Respondent is ordered to cease and desist from purchasing livestock in com- 
merce without paying the full purchase price of the livestock and from 
issuing checks in payment of livestock purchased in commerce without 
having and maintaining sufficient funds on deposit to pay such checks. 


Mrs. Dona S. Kahn, for complainant. Mr. John Curry, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), instituted by a complaint filed April 2, 1962, by the 
Director, Packers and Stockyards Division, Agricultural Market- 
ing Service, United States Department of Agriculture. The re- 
spondent is registered with the Secretary as a dealer to buy and 
sell livestock for his own account and is charged with failing to 
pay the full price of livestock purchased at a posted stockyard 
and issuing a check in payment therefor without having or main- 
taining funds to meet such check. A copy of the complaint and 
a copy of the rules of practice were served upon respondent 
April 4, 1962. 


At the time of service of the complaint, respondent was noti- 
fied in writing that an answer thereto should be filed within 20 
days after such service and that failure to file an answer would 
constitute an admission of the facts alleged in the complaint and, 
in effect, a waiver of oral hearing. Nothwithstanding such notice, 
respondent has not filed an answer. The matter was referred 
to John Curry, Hearing Examiner, Office of Hearing Examiners, 
United States Department of Agriculture, for the preparation 
of a report without further investigation or hearing pursuant to 





on 


1 
e 


C—O es i 





ALGY OLSON 767 
Cite as 21 A.D. 766 


section 202.9(c) of the rules of practice. A copy of the hearing 
examiner’s report was served upon respondent. Exceptions to 
the report were not filed and this decision and order adopt the 
recommendations of the hearing examiner. 


FINDINGS OF FACT 


1. Respondent, Olgy Olson, d/b/a All State Feeder Pig Sales, 
Logansport, Indiana, is now, and was at all times material 
herein, engaged in the business of a dealer, within the meaning 
of the act, buying and selling livestock in commerce for his own 
account. 


2. The respondent, through his agent, Harland Olson, on or 
about December 8, 1961, purchased 278 hogs at the Highland 
Producers Association, Hillsboro, Ohio, a posted stockyard, sub- 
ject to the provisions of the act, and failed to pay the purchase 
price of such livestock in the amount of $4,701.55. 


3. Respondent, through his agent, Harland Olson, and in con- 
nection with the transaction set forth in Finding of Fact 2, 
issued a check on December 8, 1961, to the Highland Producers 
Association for $4,701.55 in purported payment of the 278 hogs 
purchased, which check was returned by the bank upon which 
it was drawn because of insufficient funds. 


CONCLUSIONS 


By reason of the facts set forth in Findings of Fact 2 and 3 
hereof, respondent has willfully violated section 312(a) of the 
act (7 U.S.C. 213(a)). 


ORDER 


Respondent shall cease and desist from (1) purchasing live- 
stock in commerce without paying the full purchase price of the 
livestock, and (2) issuing checks in payment of livestock pur- 
chased in commerce without having and maintaining sufficient 
funds on deposit to pay such checks. 


Copies hereof shall be served upon the parties and this order 
shall become effective on the sixth day after service hereof upon 
respondent. 
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(No. 7876) 


In re CLAYPOOL SALES, INC. P&S Docket No. 2610. Decided July 
16, 1962. 


Insolvency—Cease and Desist—Consent Order 


Respondent consented to an order requiring it to cease and desist from en- 
gaging in the practices complained of in the complaint. 


Mr. Earl L. Saunders, for complainant. Mr. C. T. “Tad” Sanders, of Kansas 


City, Missouri, and Mr. George M. Bowser, of Warsaw, Indiana, for 
respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the act, instituted by a com- 
plaint filed on September 8, 1961, by the Director, Packers and 
Stockyards Division, Agricultural Marketing Service. The re- 
spondent is registered with the Secretary of Agriculture under 
the act as a market agency and dealer and is charged with being 
insolvent within the meaning of the act (7 U.S.C. 204) and with 
violating sections 307, 312 and 401 of the act (7 U.S.C. 208, 
213, 221) and sections 201.40, 201.41, 201.50 and 201.57 of the 
regulations issued under the act (9 CFR 201.40, 201.41, 201.50, 
201.57). The respondent has filed an aménded answer in which 
(1) it admits the jurisdictional allegations of the complaint and 
enters a plea of nolo contendere to the remaining allegations; 
and (2) it “consents to the issuance, without oral hearing and 
the report of the examiner, of an appropriate order with find- 
ings of fact requiring the Respondent to cease and desist from 
engaging in the practices complained of in said Complaint and 
deposit the gross proceeds of sale of livestock handled on a com- 
mission or agency basis in a separate bank account designated 
as ‘Custodial Account for Shippers’ Proceeds’ and to maintain 
such account in accordance with the provisions of Section 201.42 
of the regulations under the Act.” Complainant has filed a recom- 
mendation stating that it is satisfied from an investigation of 
respondent’s present financial condition that respondent is sol- 
vent and recommending that the order consented to by respond- 
ent be issued. 
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FINDINGS OF FACT 


1. Claypool Sales, Inc., stockyard, Silver Lake, Indiana, here- 
inafter referred to as the stockyard, is now, and was at all times 
material herein, a posted stockyard subject to the provisions of 
the act. 


2. Respondent, a corporation, whose address is Silver Lake, 
Indiana, is now, and was at all times material herein, registered 
with the Secretary of Agriculture as a market agency to buy and 
sell livestock on a commission basis at the stockyard and as a 
dealer to buy and sell livestock in commerce. 


3. Respondent, at all times during the period from on or 
about June 30, 1960, through September 7, 1961, was insolvent, 
in that respondent’s current liabilities exceeded its current assets 
at all such times. 


4. Respondent, during the period from June 30, 1960, through 
September 7, 1961, operated as a market agency and dealer in 
commerce at the stockyard, notwithstanding the fact that it was 
insolvent during such period. 


5. Respondent, during the period from June 30, 1960, through 
May 31, 1961, used funds received as proceeds from the sale of 
livestock consigned to it on a commission basis for purposes of 
its own and purposes other than the payment of lawful market- 
ing charges and the remittance of net proceeds to shippers, 
thereby endangering or impairing the faithful and prompt ac- 
counting therefor and payment of the portions thereof due the 
owners or consignors of livestock, in that on or about the fol- 
lowing dates respondent had liabilities in the form of outstand- 
ing checks drawn on its bank account for shippers’ proceeds but 
did not have sufficient funds in its bank account or current pro- 
ceeds receivable to offset these liabilities: 


Current 
Outstanding Proceeds Bank 
Pate Checks Receivable Balance Deficit 
May 31, 1961 $116.522.00 $ 57,850.91 $17,292.77 $41,878.32 


December 31, 1960 149,007.40 95,581.92 19,686.03 33,739.45 
November 30, 1960 115,822.94 69,218.04 17,463.66 29,141.24 
September 30, 1960 206,693.26 102,865.16 22,512.58 81,315.52 
June 30, 1960 58,080.50 —o0— 23,287.96 34,792.54 


6. Respondent, at the stockyard, on or about the dates and 
in the transactions set forth below, and at divers other times 
during the months of January and February, 1961, permitted its 
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auctioneer to purchase livestock from consignments of livestock 
_ made to respondent for sale on a commission basis. 


Date Amount of 

1961 Purchase 
January 20 $ 7,639.58 
January 27 8,804.40 
February 3 10,531.33 


7. Respondent, during the period June 30, 1960, through May 
31, 1961, destroyed or disposed of scale tickets -received by, it, 
which contained or explained transactions in ‘its business under 
the act, without the consent in writing required by section 201.50 
of the regulations issued under the act. 


CONCLUSIONS 


By reason of the facts set forth in the Findings of Fact, it is 
concluded that respondent has violated sections 307, 312, and 401 
of the act (7 U.S.C. 208, 218, 221), and sections 201.40, 201.41, 
201.50 and 201.57 of the regulations (9 CFR 201.40, 201.41, 
201.50, 201.57). 


Inasmuch as respondent has consented to the issuance of the 
order set forth below, and complainant has recommended that 
the order consented to by respondent be issued, the order will 
be issued. 


ORDER 


Respondent shall cease and desist from: (1) engaging in busi- 
ness as a market agency or dealer under the act while insolvent; 
(2) permitting its avctioneer or other employees, whose duties 
in connection with the selling of livestock by auction involve the 
making of determinations or decisions directly affecting the 
interests of consignors, to purchase livestock out of consignments 
for any purpose for their own account; (3) destroying or dispos- 
ing of any books, records, documents, or papers which contain, 
explain or modify transactions in its business under the act, 
except as provided by section 201.50 of the regulations issued 
under the act (9 CFR 201.50); and (4)! making such use of 
funds received as proceeds from the sale of livestock handled 
on a commission basis as would in any manner endanger or im- 
pair the prompt and faithful accounting therefor and payment 
of such funds to the person entitled thereto. 


Respondent shall deposit the gross proceeds of sale of live- 
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stock handled on a commission or agency basis in a separate 
bank account designated as ‘Custodial Account for Shippers’ 
Proceeds” and maintain such account in accordance with, the 
provisions of section 201.42 of the regulations under the act (9 
CFR 201.42). 


This order shall become effective on the sixth day after service 
and copies hereof shall be served upon the parties. 


(No. 7877) 


In re CLEVELAND UNION STOCK YARDS COMPANY. P&S Docket 
No. 442. Decided July 16, 1962. 


Modification of Rates and Charges 


Respondent is authorized to make the requested modification in its current 
schedule of rates and charges. 


Mr. Harold M. Carter, for Packers and Stockyards Division, Agricultural 
Marketing Service. Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 


This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seq.). The respondent is 
now operating under an order issued on November 17, 1960 
(19 A.D. 1246), as modified by orders issued May 18, 1961 (20 
A.D. 471), September 6, 1961 (20 A.D. 921), and May 31, 1962, 
authorizing assessment of the current temporary schedule of 
rates and charges to and including November 30, 1962, unless 
modified or extended by further order before the latter date. 


By a petition filed on May 29, 1962, the respondent requested 
authority to modify the current temporary schedule of rates and 
charges in certain respects. Notice of the petition and its con- 
tents was published in the Federal Register on June 16, 1962 
(27 F.R. 5750), and, although interested persons were afforded 
an opportunity to indicate a desire to be heard in the matter, no 
interested person notified the Hearing Clerk of a desire to be 


heard. 
The Packers and Stockyards Division, Agricultural Marketing 
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Service, by its attorney, filed an answer recommending that the 
petition be granted. 


Since the parties are agreed, the petition is granted and the 
order of November 17, 1960, as modified by the orders of May 18, 
1961, September 6, 1961, and May 31, 1962, is further modified 
so as to authorize the respondent to make the changes in the 
current schedule of rates and charges requested in the petition 
filed on May 29, 1962. 


The respondent, which must prepare for and be ready to com- 
ply with this order on its effective date, desires to have it become 
effective as soon as possible. The Packers and Stockyards Act 
provides that orders of this nature shall not become effective in 
less than five days after their date. Undue delay in making this 
order effective may adversely affect the marketing of livestock. 
Accordingly, good cause is found for making this order effective 
in less than 30 days. 


This order shall become effective on the sixth day after its 
date of signature. \ 


Copies hereof shall be served upon the parties. 


(No. 7878) 


In re T. MARVIN DUCKETT. P&S Docket No. 2710. Decided July 
16, 1962. ; 


Insolvency—Suspension of Registration— 


Consent Order 


Respondent is suspended as a registrant under the act for 40 days and there- 
after until he demonstrates that he is no longer insolvent. 


Mr. Earl L. Saunders, for complainant. Respondent pro se. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the act, instituted by a com- 
plaint filed April 19, 1962, by the Director, Packers and Stock- 
yards Division, Agricultural Marketing Service. The respondent 
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is registered with the Secretary of Agriculture as a dealer under 
the act, and is charged with being insolvent, failing to pay for 
livestock purchased, and with issuing worthless checks in pur- 
ported payment of the purchase price of such livestock. On 
June 29, 1962, respondent filed an amended answer in which (1) 
he admits the jurisdictional allegations of the complaint and 
neither admits nor denies the remaining allegations; (2) he 
states that for the purposes of this proceeding and for such 
purposes only, the order in this proceeding may contain findings 
of fact and conclusions based upon the allegations of the com- 
plaint as the findings of fact and conclusions of the Secretary 
of Agriculture; (3) he waives oral hearing and the report of the 
hearing examiner; and (4) he consents to the issuance of the 
order set forth below. Complainant has recommended that such 
order be entered. 


FINDINGS OF FACT 


1. The Arab Stock Yard, Arab, Alabama, hereinafter referred 
to as the stockyard, is now, and was at all times material herein, 
a posted stockyard subject to the provisions of the act. 


2. Respondent is an individual whose address is Albertville, 
Alabama. Respondent is now, and was at all times materia) 
herein, engaged in the business of a dealer, within the meaning 
of the act, and registered with the Secretary of Agriculture to 
buy and sell livestock in commerce for his own account. 


3. Respondent is insolvent. As of January 31, 1962, respond- 
ent’s current liabilities exceeded his current assets by approxi- 
mately $29,003.37. 


4. Respondent, on or about the dates and in the transactions 
set forth below, purchased livestock at the stockyard for his 
own account and has failed to pay the purchase price of such 
livestock : 


Date Purchase Price 
February 25, 1961 $4,462.47 
March 38, 1961 2,931.08 
March 10, 1961 2,308.50 
March 11, 1961 4,454.79 
January 5, 1962 2,933.48 
January 12, 1962 4,956.14 


5. In connection with the transactions referred to in para- 
graph 4 above, respondent issued checks in purported payment 








PACKERS AND STOCKYARDS ACT, 1921 
Cite as 21 A.D. 774 


774 


























of the livestock purchased on said dates, which checks were 
returned by the bank upon which they were drawn because of 
insufficient funds. { 


CONCLUSIONS 


By reason of the facts set forth in the Findings of Fact, 
it is concluded that the respondent is insolvent within the mean- 
ing of the act (7 U.S.C. 204), and has wilfully violated section 
812 of the act (7 U.S.C. 213). 


Respondent has consented to the issuance of an order and 
complainant has recommended that such order be issued. The 
order will be issued. 


~~ oO 
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ORDER 


Respondent shall cease and desist from (1) failing to pay the 
full purchase price of livestock purchased in commerce; and (2) 
issuing checks in payment of livestock purchased in commerce 
without having and maintaining sufficient funds on deposit to pay 
such checks. 


Respondent is suspended as a registrant under the act for 40 
days and thereafter until he demonstrates that he is no longer 
insolvent. At the request of respondent, when he demonstrates 
that he is no longer insolvent, a supplemental order will be en- 
tered in this proceeding terminating the suspension after the 
40-day period. . 4 
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This order shall become effective on the sixth day after service } 
hereof upon respondent and copies shall be served upon the 
parties. fF 


(No. 7879) 


In re MARKET AGENCIES AT THE SIOUX CITY STOCK YARDS, SIOUX | | 
CiTy, IowA. P&S Docket No. 308. Decided July 16, 1962. | 


Modification of Rates and Charges 


Respondents are authorized to modify their schedule of rates and charges and 
to assess such charges up to and including July 31, 1964. 


Mr. Harold M. Carter, for Packers and Stockyards Division, Agricultural 
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Marketing Service. Mr. Ashley Sellers, of Washington, D. C., for respond- 
ents. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 


This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seqg.). The respondents 
are now operating under an order issued on July 26, 1960 (19 
A.D. 707), authorizing assessment of the current temporary 
schedule of rates and charges to and including July 31, 1962, 
unless modified or extended by further order before the latter 
date. 


On May 31, 1962, a petition was filed on behalf of the respond- 
ents requesting authority to modify the current temporary 
schedule of rates and charges in certain respects, and requesting 
that the current schedule, as so modified, be continued in effect 
to and including July 31, 1964, unless extended or further modi- 
fied by order prior to that date. Notice of the pétition and its 
contents was published in the Federal Register on June 16, 1962 
(27 F.R. 5751), and although interested persons were afforded 
an opportunity to indicate a desire to be heard in the matter, 
no interested person notified the hearing clerk of a desire to be 
heard. 


The Packers and Stockyards Division, Agricultural Marketing 
Service, by its attorney, filed an answer recommending that the 
petition be granted. 


Since the parties are agreed, the respondents are authorized 
to modify the current temporary schedule of rates and charges 
as requested in the petition filed on May 31, 1962, and to assess 
such current schedule, as so modified, during the life of this 
order. 


The respondents, who must prepare for and be ready to com- 
ply with this order on its effective date, desire to have it become 
effective as soon as possible. The Packers and Stockyards Act 
provides that orders of this nature shall not become effective 
in less than five days after their date. Undue delay is making 
this order effective may adversely affect the marketing of live- 
stock. Accordingly, good cause is found for making this order 
effective in less than 30 days. 


This order shall become effective on the sixth day after its 
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date of signature and remain in effect to and including July 31, 
1964, unless modified or extended by further order before the 
latter date. 


Copies hereof shall be served upon the parties. 


(No. 7880) 


In re MISSISSIPPI VALLEY STOCKYARDS, INC. P&S Docket No. 
1558. Decided July 16, 1962. 


Modification of Rates and Charges 


Respondent is authorized to make the requested modification in its schedule 
of rates and charges and to assess such charges up to and including No- 
vember 30, 1964. 


Mr. Harold M. Carter, for Packers and Stockyards Division, Agricultural 
Marketing Service. Kappel & Neill, of St. Louis, Missouri, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 


This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seqg.). The respondent is 
now operating under an order issued on December 21, 1960 (19 
A.D. 1466), authorizing assessment of the current temporary 
schedule of rates and charges to and including November 30, 
1962, unless modified or extended by further order before the 
latter date. 


On May 17, 1962, a petition was filed on behalf of the respond- 
ent which as amended by a document filed May 31, 1962, re- 
quested authority to modify, as soon as possible, the current 
temporary schedule of rates and charges in certain respects, 
and requested that the current schedule, as so modified, be con- 
tinued in effect to and including November 30, 1964. Notice of 
the petition, as amended, and the contents thereof was published 
in the Federal Register on June 16, 1962 (27 F.R. 5751), and, 
although interested persons were afforded an opportunity to 
indicate a desire to be heard in the matter, no interested person 
notified the hearing clerk of a desire to be heard. 


The Packers and Stockyards Division, Agricultural Marketing 
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Service, by its attorney, filed an answer recommending that the 
petition, as amended, be granted. 


Since the parties are agreed, the respondent is authorized to 
modify the current temporary schedule of rates and charges as 
requested in the petition filed on May 17, 1962, as amended by 
the document filed May 31, 1962, and to assess such current 
schedule, as so modified, during the life of this order. 


The respondent, which must prepare for and be ready to com- 
ply with this order on its effective date, desires to have it become 
effective as soon as possible. The Packers and Stockyards Act 
provides that orders of this nature shall not become effective in 
less than five days after their date. Undue delay in making this 
order effective may adversely affect the marketing of livestock. 
Accordingly, good cause is found for making this order effective 
in less than 30 days. 


This order shall become effective on the sixth day affter its 
date of signature and remain in effect to and including Novem- 
ber 30, 1964, unless modified or extended by further order before 
the latter date. 


Copies hereof shall be served upon the parties. 


(No. 7881) 


In re PAUL J. SPENCE. P&S Docket No. 2694. Decided July 16, 
1962. 


Insolvency—Suspension of Registration—Consent Order 


Respondent is suspended as a registrant under the act for 30 days and there- 
after until he demonstrates that he is no longer insolvent. 


Mr. Earl L. Saunders, for complainant. Respondent pro se. 
Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), hereinafter referred to as the act, instituted by a com- 
plaint filed April 5, 1962, by the Director, Packers and Stock- 
yards Division, Agricultural Marketing Service. The respondent 
is registered with the Secretary of Agriculture as a market 
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agency and dealer under the act, and is charged with being in- 
solvent, failing to pay for livestock purchased and with failing 
to keep adequate records. On July 9, 1962, the respondent filed 
an amended answer in which he admits the allegations con- 
tained in the complaint, waives oral hearing and the report of 
the hearing examiner, and consents to the issuance of the order 
set forth below. Complainant has recommended that such order 
be issued. 
FINDINGS OF FACT 


1. Respondent, Paul J. Spence, is an individual whose busi- 
ness address is Union Stockyards, Springfield, Missouri. Respond- 
ent is registered with the Secretary of Agriculture as a market 
agency and dealer under the act, and at all times mentioned 
herein respondent was so registered. 


2. On January 24, 1962, respondent purchased 241 head of 
cattle in commerce for his own account, and has failed to pay 
approximately $20,000.00 due and owing by respondent for such 
livestock. 


3. Respondent is insolvent. As of January 30, 1962, respond- 
ent’s current liabilities exceeded his current assets by approxi- 
mately $67,000.00. 


4. During the period January 1, 1961, through January 31, 
1962, respondent, in connection with his market agency and 
dealer operations in commerce, failed to keep such accounts, rec- 
ords and memoranda as fully and correctly disclosed all trans- 
actions involved in his business. - 


CONCLUSIONS 


By reason of the facts set forth in the Findings of Fact, which 
respondent has admitted, it is concluded that respondent is in- 
solvent within the meaning of the act (7 U.S.C. 204), and has 
wilfully violated sections 312 and 401 of the act (7 U.S.C. 213 
and 221). 


Respondent has consented to the issuance of an order and com- 
plainant has recommended that such order be issued. The order 
will be issued. 

ORDER 


Respondent shall cease and desist from purchasing livestock in 
commerce and failing to pay the full purchase price thereof. 


Respondent shall keep accounts, records and memoranda which 
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will fully and correctly disclose all transactions involved in his 
business under the act. 


Respondent is suspended as a registrant under the act for a 
period of 30 days from the effective date of this order and there- 
after until he demonstrates that he is no longer insolvent. At 
the request of respondent, when he makes such a showing, a 
supplemental order will be issued in this proceeding terminating 
such suspension after the 30-day period. 


This order shall become effective on the sixth day after service 
hereof upon respondent. Copies hereof shall be served upon the 
parties. 


(No. 7882) 
In re J. T. HEFLIN. P&S Docket No. 2629. Decided July 20, 1962. 
Prior Order Amended 


Decision by Thomas J. Flavin, Judicial Officer 


SUPPLEMENTAL ORDER 


Respondent has petitioned to have the order of January 30, 
1962 (21 A.D. 41), suspending him as a registrant under the 
Packers and Stockyards Act until solvent modified so as to allow 
him to be employed by a stockyard operator in order to earn a 
livelihood. 

Accordingly, the order of January 30, 1962, suspending re- 
spondent as a registrant under the act is suspended effective now 
but respondent shall not operate in any capacity for which regis- 
tration under the act is required and in which he would incur 
personal financial obligation until he has demonstrated solvency 
and has filed the required bond. 


(No. 7883) 


In re JOHN L. DEDMON. P&S Docket No. 2650. Decided July 26, 
1962. 


Bonding Provisions—Suspension of Registration— 
Default 


Respondent’s registration as a dealer is suspended for 20 days and thereafter 
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until he fully complies with the bonding requirements of the act and 
regulations. 


Mr. Earl L. Saunders, for complainant. Mr. John Curry, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), instituted by a complaint filed December 7, 1961, by 
the Acting Director, Packers and Stockyards Division, Agricul- 
tural Marketing Service, United States Department of Agricul- 
ture. The respondent is registered with the Secretary as a dealer 
to buy and sell livestock for his own account and is charged with 
engaging in the business of buying and selling livestock as a 
dealer without maintaining a reasonable bond or its equivalent. 
A copy of the complaint and a copy of the rules of practice were 
served upon respondent. 


At the time of service of the complaint, respondent was noti- 
fied in writing that an answer thereto should be filed within 20 
days after such service and that, in accordance with section 202.9 
of the rules of practice (9 CFR 202.9), failure to file an answer 
would constitute an admission of the facts alleged in the com- 
plaint and, in effect, a waiver of oral hearing. Notwithstanding 
such notice, respondent has not filed an answer. John Curry, 
Hearing Examiner, Office of Hearing Examiners, United States 
Department of Agriculture, prepared a report without further 
investigation or hearing pursuant to section 202.9(c) of the 
rules of practice, a copy of which was served upon respondent. 


FINDINGS OF FACT 


1. The public livestock auction facilities of the DeQueen Live- 
stock Commission Company, DeQueen, Arkansas, the Farmers 
and Ranchers Livestock Commission, Wister, Oklahoma, the 
Idabel Livestock Commission Company, Idabel, Oklahoma, here- 
inafter called the stockyards, were at all times mentioned herein, 
and are now, posted stockyards subject to the provisions of the 
act. 


2. Respondent, John L. Dedmon, is an individual whese 
address is Star Route, Heavener, Oklahoma. Respondent is regis- 
tered with the Secretary as a dealer to buy and sell livestock in 
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commerce for his own account, and at all times mentioned herein 
respondent was so registered. 


3. Respondent’s dealer bond was terminated by the surety 
company on August 25, 1961. On August 17, 1961, respondent 
was given official notice that his dealer bond was to be termin- 
ated August 25, 1961, and that respondent would have to furnish 
a new dealer bond if he continued to operate as a dealer in com- 
merce after August 25, 1961. However, respondent continued 
to engage in the business of a dealer in commerce at the stock- 
yards without furnishing such bond. 


CONCLUSIONS 


The failure of respondent to post a reasonable bond consti- 
tutes a violation of section 312(a) of the act (7 U.S.C. 213(a) ) 
and sections 201.29 and 201.30 of the regulations issued there- 
under (9 CFR 201.29 and 201.30). In re W. O. Steen, 16 A.D. 
125 (1957). 


Under the circumstances, the respondent should be ordered to 
cease and desist from continuing to violate the aforementioned 
provisions of the act and the regulations and his registration as 
a dealer should be suspended for a period of 20 days and there- 
after until he had achieved full compliance with respect thereto, 
as recommended by complainant. 


ORDER 


Respondent shall cease and desist from engaging in business as 
a dealer at a posted stockyard without maintaining a reasonable 
bond or its equivalent as required by the act and the regulations 
issued thereunder. Respondent’s registration as a dealer is sus- 
pended beginning on the effective date of this order for a period 
of 20 days and thereafter until he fully complies with the bond- 
ing requirements of the act and regulations. At the request of 
respondent, when he demonstrates that he has complied with the 
bonding requirements of the act and the regulations, a supple- 
mental order will be issued in this proceeding terminating this 
suspension after the 20-day period. 


This order shall become effective on the 10th day after service 
thereof upon respondent and copies hereof shall be served upon 


the parties. 
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DISMISSAL—SETTLEMENT BETWEEN PARTIES 
(No. 7884) 


P&S Docket No. 2666. Dismissed July 24, 1962, by Thomas J. 
Flavin, Judicial Officer. 


(No. 7885) 


P&S Docket No. 2707. Dismissed July 26, 1962, by Thomas J. 
Flavin, Judicial Officer. 


(No. 7886) 


L. GILLARDE SONS COMPANY v. JOHN C. MORITZ COMPANY. 
PACA Docket No. 8330. Decided July 3, 1962. 


Petition for Reconsideration—Dismissal 


The order of June 5, 1962, is supported by the evidence and by the law ap- 
plicable thereto, and respondent’s petition for reconsideration is dismissed. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER DISMISSING PETITION FOR RECONSIDERATION 


In this proceeding under the Perishable Agricultural Com- 
modities Act, 1930, as amended (7 U.S.C. 499a et seq.), an order 
was issued on June 5, 1962, awarding reparation to complainant 
against respondent in the amount of $496.83. A copy of this 
order was served upon respondent on June 6, 1962. Respondent 
filed a petition for reconsideration on June 15, 1962, contending 
that the order of June 5, 1962, was in error in that we concluded 
therein that respondent had failed to prove any misrepresenta- 
tion on the part of complainant in connection with the transac- 
tion involving a carload of lettuce, which is the basis of this 
proceeding. 


Upon reconsideration of the order of June 5, 1962, we find 
that all the matters set forth in respondent’s petition were 
thoroughly analyzed and considered at the time such order was 
issued. In our opinion, that order is supported by the evidence 
and by the law applicable thereto. Accordingly, respondent’s peti- 
tion is hereby dismissed without prior service upon complainant. 
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The order of June 5, 1962, is hereby reinstated and the repara- 
tion awarded therein shall be paid within 30 days from the date 


hereof. 
This order shall be published and copies hereof served upon 
the parties. 


(No. 7887) 


GILMER PACKING COMPANY wv, D. L. PIAZZA COMPANY, INC. 
PACA Docket No. 8574. Decided July 12, 1962. 


Acceptance—Breach of Warranty—Dismissal 


It is concluded that complainant breached the implied warranty of suitable 
shipping condition, that respondent’s damages exceeded the contract price, 
and that respondent is not indebted to complainant in any amount. The 
complaint is dismissed. 

Mr. Edward W. Bergquist, of Minneapolis, for complainant. Respondent 
pro se. Mr. George R. Springborg, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
By formal complaint filed on July 20, 1961, complainant seeks 
reparation in the amount of $1,125, which is alleged to be the 
purchase price of 300 crates of sweet potatoes sold and delivered 
to respondent in January of 1961. 


A copy of the formal complaint and a copy of the Department’s 
report of investigation were served upon respondent on Septem- 
ber 28, 1961. A copy of the report of investigation was served 
upon complainant on September 29, 1961. Respondent requested 
and on October 17, 1961, was granted an extension of time to 
November 16, 1961, in which to file an answer. On November 
15, 1961, respondent filed an answer to the complaint, admitting 
the transaction as alleged but asserting that Federal inspections 
of the sweet potatoes were made on their arrival and the com- 
plainant was fully notified as to their condition. Respondent 
denies that it violated section 2 of the act and further denies 
liability for the purchase price. Respondent requested an oral 


hearing. 
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An oral hearing was held at Minneapolis, Minnesota, on April 
17, 1962. Complainant was represented by counsel and the deposi- 
tion of Frank O. D’Anna was received for complainant. Sam L. 
Piazza testified for respondent. A brief was filed by complainant. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Frank O. 
D’Anna, Vince J. D’Anna, Joseph J. D’Anna, and Nick D’Anna, 
doing business as Gilmer Packing Company, whose address is 
Gilmer, Texas. 


2. Respondent, D. L. Piazza Company, Inc., is a corporation 
whose address is 100 North Seventh Street, Minneapolis, Minne- 
sota. At the time of the transaction involved herein, respondent 
was licensed under the act. 


3. On January 10, 1961, in the course of interstate commerce, 
complainant sold to respondent 300 crates of sweet potatoes. The 
quantities and prices, f.o.b. Gilmer, Texas, are as follows: 





Crates Kind Unit Price Total 
100 No. 1 “D’Anna Pride” $4.50 $ 450.00 
100 Commercial “East Texas” 4.15 415.00 
100 No. 2 “Bull Dog” Brand 2.60 260.00 

Total $1,125.00 


4. Complainant arranged for shipment of the 300 crates of 
sweet potatoes from Gilmer, Texas, on January 10, 1961, by H. 
A. Schuman Trucking Company, Kilgore, 'Fexas, truck. An addi- 
tional 300 crates of sweet potatoes were shipped by complainant 
on the same truck for delivery enroute at Chicago, Illinois. Com- 
plainant instructed the driver of the truck to “KEEP TEMP- 
ERATURE ABOVE 50 degree.” 


5. The truckload of sweet potatoes arrived at Chicago, Ih- 
nois, on January 12, 1961, and 300 crates were delivered at that 
point to Certified Grocers. 


6. The 300 crates of sweet potatoes purchased by respondent 
were delivered to respondent at Minneapolis, Minnesota, on Sun- 
day, January 15, 1961. They were unloaded immediately and 
placed in storage at the U.S. Fruit Company’s warehouse. 


7. A Federal inspection ordered by respondent was made of 
the sweet potatoes on January 16, 1961, at 1:30 p.m. The result- 
ing inspection certificate reads in part as follows: 
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“Temperature of Product: Not taken. 


“Condition: D’Anna Pride lot: Generally firm. Most 
crates show no decay, many show 2 to 60%, average 
approximately 10%. Texas Yams lot: Mostly firm. De- 
cay from 2 to 60%, average approximately 20%. Bull 
Dog Brand lot: Mostly firm. In most crates from 1 to 
50%, in some none, average approximately 15%. Decay 
in each lot generally Blue Mold Rot in advanced stage.” 


8. On January 16, 1961, respondent notified complainant, by 
telegram, first of some trouble in the sweet potatoes, and later 
the same day of the results of the Federal inspection as to con- 
dition. 

9. A second Federal inspection ordered by respondent was 
made on February 2, 1961, with respect to 18 crates of the 
“D’Anna Pride” lot, 75 crates of the “East Texas” lot, and 100 
crates of the “Bull Dog” brand lot, and with respect to their 
condition as that time it showed: 


“Each lot: Mostly firm. Average 1% dry rot. D’Anna 
Pride lot: Decay in most crates from 3 to 30%, in some 
none, average approximately 10%. Other lots: Decay 
from 3 to 60%, average approximately 20%. Decay in 
each lot generally Blue Mold Rot in advanced stage.” 


10. The sweet potatoes were reconditioned and sold except for 
40 crates dumped on March 2, 1961. The Federal dumping cer- 
tificate covering this quantity showed with respect to condition, 
“decay from 30 to 85%, average approximately 55%, generally 
Blue Mold Rot in advanced stage. From 10 to 50% average 
approximately 30% show dark brown to black internal dis- 
coloration.” 

11. Respondent received $200 from the sale of the sweet pota- 
toes. Respondent paid the freight charge of 60 cents per crate, 
or $180, and respondent also paid $45 storage charge to the U.S. 
Fruit Company. 


12. Respondent has made no payment to complainant on ac- 
count of this transaction. 


18. The formal complaint was filed on July 20, 1961, which 
was within 9 months after the alleged cause of action accrued. 
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CONCLUSIONS 


The parties are in substantial agreement regarding the facts 
in this proceeding. There is no dispute over the terms of the 
contract of purchase, nor is there any question but that respond- 
ent accepted the sweet potatoes on arrival at Minneapolis and 
that it has not paid complainant any part of the contract price. 


In an f.o.b. transaction, the seller warrants that the produce 
is in suitable shipping condition, and it is respondent’s position 
that complainant breached this implied warranty, with the re- 
sult that respondent owes complainant nothing on account of 
this transaction. Section 46.41(j) of the regulations under the 
act (7 CFR 46.41(j),) defines the term “suitable shipping condi- 
tion,” in relation to direct shipments, to mean that thea com- 
modity, at the time of billing, is in a condition which, under 
normal transportation services and conditions, will assure delivery 
without abnormal deterioration at the destination specified in the 
contract of sale. In support of its position, respondent relies 
principally upon the certificate of the Federal inspection of the 
sweet potatoes at Minneapolis, the destination specified in the 
contract, on the afternoon of January 16, 1961, the day follow- 
ing their arrival. We conclude that the deterioration disclosed 
by this certificate was abnormal and that the sweet potatoes 
were not in suitable shipping condition. 


There is no substantial evidence here that the transportation 
services and conditions were other than normal. Complainant’s 
own instructions to the trucker were to keep the temperature 
above 50°. No evidence was introduced by complainant to show 
that this instruction was not strictly adhered to. In fact, the 
only possible indication in the record that transportation con- 
ditions, with respect to the temperature of shipment, could have 
been anything out of the ordinary was the statement attributed 
in the report of investigation to Mr. Al Mages of Certified 
Grocers Produce Division in Chicago, which received a portion 
of the same load, that such portion “had arrived with high tem- 
peratures.” Precisely what these temperatures were and whether 
they were so high as to have caused damage nowhere appears in 
the record. Significantly, complainant’s own instructions as 
shipper set only a minimum temperature. In the absence of 
shipping instructions by the buyer, the shipper was required to 
use reasonable care and judgment in selecting and ordering 
transportation services for the shipment. If it is complainant’s 
position that a higher temperature than 50° was an extraor- 
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dinary transportation condition or service and caused the de- 
terioration in transit, then it would seem that complainant failed 
to use reasonable care and judgment in ordering the transporta- 
tion services. See A. Levy & J. Zentner Co. v. Leef-Brandt Co., 
21 A.D. 179. Respondent, the purchaser in this f.o.b. sale, would 
not be liable for damages in transit resulting from the fault of 
the seller. Dawson & Marks Produce Distrs., Inc. v. United Fruit 
& Produce Co., 13 A.D. 167. 


It is true that the shipment here moved to Minneapolis from 
Gilmer, Texas, by way of Chicago, Illinois, and that a portion 
of the original load was delivered at Chicago. Aside from the 
fact that there is nothing in the record to show it was abnormal 
transportation for such a shipment to be routed via Chicago 
or that any unusual delay which contributed to the deterioration 
resulted from the routing or stop for partial unloading at Chi- 
cago, we iterate that it was complainant itself which made all 
arrangements for this transportation service. 


Having accepted the sweet potatoes, respondent became liable 
to complainant for their purchase price, subject to respondent’s 
right to recover damages sustained as the result of complainant’s 
breach of implied warranty. The measure of respondent’s damage 
for such breach is the difference between the market value of 
the sweet potatoes at the time of delivery and the market value 
they would have had had they been as warranted. In the absence 
of any other evidence of the market value of sweet potatoes of 
the kind and quality called for by the contract at the time and 
place of delivery, the f.o.b. contract price of $1,125, plus freight, 
is accepted as the value the sweet potatoes would have had had 
they arrived in a sound condition. The evidence is that in spite 
of respondent’s diligent efforts to have the sweet potatoes re- 
sorted and reconditioned, and profitably disposed of, respondent 
was able to obtain only $200 for them. Respondent paid $180 
for freight and $45 for storage. Respondent’s damage due to 
complainant’s breach of the contract, therefore, exceeded the 
contract price of $1,125. It follows that respondent is not in- 
debted to complainant in any amount, and the complaint should 
be dismissed. 

ORDER 


The complaint is hereby dismissed. 
Copies of this order shall be served upon the parties, 
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(No. 7888) 


EDWARD ACEE BROKERAGE Co. v. A. MOBARAK & COMPANY. PACA 
Docket No. 8519. Decided July 16, 1962. 


Acceptance—Liability 


In the absence of any testimony or other acceptable evidence to support his 
position, it is concluded that respondent has presented no valid defense for 
his failure to pay for the four shipments of beans which he admits having 
purchased in the quantities and for the prices alleged in the complaint. 


Mr. Gordon P. Jeffery, of Clinton, New York, for complainant. Mr. W. Roger 
Pratt; of Utica, New York, for respondent. Mr. James A. O’Donnell, Pre- 
siding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). An informal complaint was received by the Department on 
November 30, 1960. The formal complaint was filed on April 24, 
1961. Complainant seeks an award of reparation in the amount 
of $3,094.40, which is alleged to be the total purchase price of 
four lots of tendergreen beans sold to respondent during July 
and August 1960. Complainant alleges that respondent accepted 
the four lots of beans, shipped them to points in the States of 
Florida and New Jersey, but has failed to pay any part of the 
total purchase price. 


A copy of the formal complaint and a copy of the Depart- 
ment’s report of investigation were served upon respondent on 
August 21, 1961. On the same date, a copy of the report of in- 
vestigation was served upon complainant’s attorney. 


Respondent filed an answer on September 5, 1961, alleging 
complainant has been paid in full for the shipment of August 
4, 1960. By way of separate defense, respondent avers that such 
payment consists of the following: 


(1) Southland Frozen Foods remitted to complainant 
$506.55 in full payment for the shipment of Au- 
guest 4, 1960. 


(2) Respondent paid freight of $120 on the four ship- 
ments of beans. 


(3) Complainant was indebted to respondent in the 
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amounts of $1,369.50 and $248.75, and the differ- 
ence between these amounts and the sum due com- 
plainant on the four lots was credited to com- 
plainant against an outstanding obligation of 
$7,656.09, due respondent as a result of certain 
partnership operations between the parties during 
1959. 


Respondent also pleads that by virtue of an action pending in 
the Supreme Court of the State of New York, at Oneida, New 
York, involving in whole or in part the same claims as are here 
in dispute, the complaint herein is barred. Respondent requests 
an oral hearing. 


An oral hearing was held at Utica, New York, on January 12, 
1962, at which both parties were represented by counsel. Com- 
plainant was the only witness to appear and testify. Respondent 
presented no evidence. Both parties filed briefs. 


FINDINGS OF FACT 


1. Complainant is an individual, Edward Acee, doing busi- 
ness as Edward Acee Brokerage Co., whose address is Post Of- 
fice Box 24, Clark Mills, New York. 


2. Respondent is an individual, Anthony Mobarak, doing 
business as A. Mobarak & Company, whose address is Post Of- 
fice Box 385, Clinton, New York. Respondent was licensed under 
the act at the time of the transactions involved herein. 


3. During July and August 1960, contemplating shipment in 
interstate commerce, complainant sold to respondent on an f.o.b. 
shipping point “as is” basis, four lots of tendergreen beans in 
the quantities and at the prices indicated: 








Date Quantity Unit Price Total Price 
7/28/60 28,826 Ibs. $.06% $1,873.69 
7/29/60 9,515 Ibs. .0528 502.39 
8/4 /60 9,210 Ibs. 05% 506.55 
8/12/60 4,112 Ibs. 0544 $226.16 

Less Freight ........... 14.39 211.77 
$3,094.40 


4. On or about the dates of sale, complainant shipped the 
four lots of tendergreen beans described above from loading 
points in the State of New York to respondent at Kirkland, New 
York. Respondent accepted the four shipments but has failed to 
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pay complainant the agreed purchase prices, or any part thereof. 


5. There is now due and owing to complainant from respond- 
ent the sum of $3,094.40, no part of which has been paid. 


6. The formal complaint was filed on August 24, 1961, which 
was within 9 months after the causes of action accrued. 


CONCLUSIONS 


At the oral hearing, respondent’s attorney moved to dismiss 
the proceeding on two grounds, first, on the ground that the con- 
troversy is between two brokers, whereas the act was made ef- 
fective for the purpose of protecting producers against brokers 
and dealers; and second, on the ground that an action between 
the parties is presently pending in the Supreme Court of the 
State of New York wherein all the matters or differences be- 
tween the parties can be resolved and adjudicated. The denial of 
this motion by the presiding officer was proper in our opinion. 


There is no language in the act which remotely indicates that 
its purpose was to protect only producers or growers of produce. 
To the contrary, section 499f(a) of the act specifically provides 
that any person may file a complaint against a commission mer- 
chant, dealer or broker. It should also be mentioned that both 
parties were dealers, not brakers, in the four transactions in- 
volved in the complaint. The term “dealer” is defined in section 
499a(6) as any person engaged in the business of buying or sell- 
ing perishable agricultural commodities. _ 


As to the second ground, the Secretary is not deprived of juris- 
diction by the action pending between the parties in the Supreme 
Court of the State of New York. The pending proceeding in the 
State court is an action for accounting brought by complainant 
against respondent, and arises out of certain partnership opera- 
tions previously conducted by the parties together with one 
Joseph Mobarak. 


The record shows that on July 6, 1959, Anthony Mobarak, 
Joseph Mobarak and Edward Acee, entered into a partnership 
agreement under the name of A. Mobarak & Co., for the purpose 
of buying and selling beans for its own account, and also for 
others; such business to be carried on in the State of New York 
only. Effective January 15, 1960, the partnership agreement was 
terminated. It is respondent’s position that by reason of losses 
sustained by the partnership and by virtue of arrangements 
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made in the termination agreement, complainant was indebted 
to respondent in the sum of $7,656.09, against which sum com- 
plainant was credited with payment of $3,094.40, the purchase 
price of the four shipments in controversy, less freight due of 
$120. Respondent further contends that although active partner- 
ship business ceased on December 31, 1959, the partnership was 
not dissolved until September 14, 1960, and that it was during 
this period complainant became indebted to respondent for goods 
sold and delivered in the claimed sums of $1,369.50 and $248.75. 


Among other things, the partnership agreement provided that 
“Any partner may withdraw or retire from the partnership if 
at any time he so desires.” That respondent exercised his right 
to withdraw, and did in fact withdraw from the partnership 
prior to January 1, 1960, is evidenced by his attorney’s letter 
to complainant dated September 14, 1960, wherein it is stated 
that: 


“Mr. Mobarak hereby officially withdraws from the said 
partnership and desires that the same be officially term- 
inated as of the latter part of 1959.” 


In this same letter to complainant, respondent’s attorney makes 
a further statement which discloses beyond question that there 
is no relationship whatever between the action pending in the 
State court and the claim involved in this proceeding. Counsel 
stated : 


“As you know, Anthony Mobarak has conducted busi- 
ness previous to this partnership under the name of A. 
Mobarak & Company; and since the cessation of busi- 
ness of this partnership in the latter part of 1959, 
Anthony Mobarak has resumed the operation of his 
business as an individual under his name and will con- 
tinue to do so, and such operation both preceding the 
formation of the partnership and subsequent thereto 
has no relation in any way, shape or manner to this 
partnership which has existed just for the summer sea- 
son of 1959.” 


In order for the court action to operate as a bar to this pro- 
ceeding, it was incumbent upon respondent to prove identity of 
the subject matter at suit, of the cause of action, and of the 
capacity in which the parties appear as litigants. This respondent 
has failed to do. It is our view that the presiding officer’ ruled 
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correctly in denying respondent’s motion to dismiss this proceed- 
ing on the grounds asserted. 


Complainant alleged in paragraph 4 of the formal complaint 
that in July and August 1960, in the course of interstate com- 
merce, complainant sold to respondent four lots of tendergreen 
beans. In paragraph 7 of the complaint it is alleged that com- 
plainant shipped the four lots of beans from loading points in 
the State of New York to respondent at Kirkland, New York, 
who, upon information and belief, shipped them to Southland 
Frozen Foods, Plant City, Florida, and Seabrook Farms, Bridge- 
ton, New Jersey. Respondent in his answer specifically admitted 
the alllegations in paragraph 4 but generally denied those in 
paragraph 7. 

It is fundamental that the Secretary would have no jurisdic- 
tion over the four transactions unless the beans were shipped in 
interstate commerce or the parties at the time of sale contem- 
plated that the beans would be shipped in interstate commerce. 
No evidence was offered by complainant at the oral hearing to 
prove either actual or contemplated movement of the beans in 
interstate commerce. However, complainant stated in his letter 
to the Department dated November 28, 1960, which was accepted 
as the informal complaint herein, that “During July and August 
I anticipated A. Mobarak & Co. was shipping beans to the follow- 
ing states: New Jersey, Pennsylvania, Florida, and New York.” 
This letter which is attached to the report of investigation is 
considered to be part of the evidence herein pursuant to section 
47.7 of the rules of practice. Furthermore, respondent in his 
answer alleged that complainant had been paid by Southland 
Frozen Foods for the shipment of August 4, 1960, in the sum ot 
$506.55, thus admitting by implication at least that this lot had 
been delivered by respondent to that company in Florida. The 
admissions of respondent, plus the informal complaint, are 
deemed adequate, in the absence of any evidence to the contrary, 
to establish that it was contemplated by the parties that the 
beans would be shipped by respondent to points outside of the 
State of New York. 


No witnesses were called to testify for respondent at the 
hearing and respondent offered no proof to support his alleged 
claim that he paid freight charges of $120 or that complainant 
received payment for one of the four shipments in question. On 
cross-examination, complainant denied receiving a check from 
Southland Frozen Foods in payment for the shipment of August 
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4, 1960. Respondent’s attorney was asked why, if complainant 
had been paid for this shipment, it was not reflected in respona- 
ent’s accounting of November 16, 1960, covering the 1959 season. 
Counsel’s reply: “It was lost in the shuffle, your Honor,” is in- 
dicative of the weakness of respondent’s defense. 


Respondent contends complainant was liable to him in the sum 
of $1,369.50 and $248.75 by reason of goods and merchandise 
sold and delivered to complainant by A. Mobarak & Company. 
We have no jurisdiction over these transactions in view of sec- 
tion 499f(a) of the act which provides: “Any person complain- 
ing of any violation of any provision of section 2 by any com- 
mission merchant, dealer or broker may, at any time within nine 
months after the cause of action accrues, apply to the Secretary 
by petition which shall briefly state the facts... .” In Gehl’s 
Guernsey Farms, Inc. v. Midfield Packers et al., 8 A.D. 187, this 
section was interpreted to confer jurisdiction upon the Secretary 
only in respect to those transactions for which complaint has 
been made within nine months after the cause of action accrued. 


Respondent’s alleged claims for $1,369.50 and $248.75 appear 
to be based upon produce sold to complainant in 1959, as well as 
certain assets purchased by complainant at the time the partner- 
ship was dissolved. These alleged claims of respondent were not 
filed with the Department until September 5, 1961, when} his 
answer was received. This was far in excess of the statutory 
period. Even if we were to accept the letter of respondent’s attor- 
ney to the Department dated January 4, 1961, as an informal 
complaint on the two alleged claims, such filing would still be 
clearly too late. 


It is noted, too, that respondent’s alleged claims arise out of 
transactions separate and apart from those which are the sub- 
ject matter of the formal complaint. We have often held that 
where a counterclaim rests upon a transaction different from 
that involved in the complaint, the counterclaim must be filed 
within the prescribed time after the transaction upon which it is 
based. Cardosa Bros. v. Unanue & Sons, Inc., 20 A.D. 1188. Nor 
will complainant’s admission at the hearing of having purchased 
produce and partnership assets from respondent serve to invoke 
the jurisdiction of the Department. 


In the absence of any testimony or other acceptable evi- 
dence to support his position, it is concluded that respondent 
has presented no valid defense for his failure to pay for the four 
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shipments of beans which he admits having purchased in the 
quantities and for the prices alleged in the complaint, totalling 
$3,094.40. Respondent’s failure to pay complainant the $3,094.40 
due is in violation of section 2 of the act. Reparation in that 
amount, with interest, should be awarded to complainant. 


ORDER 


Within 30 days from the day of this order, respondent shall 
pay to complainant, as reparation, $3,094.40, with interest there- 
on at the rate of 5 percent per annum from September 1, 1960, 
until paid. 


The facts and circumstances set forth herein shall be pub- 
lished. 


Copies of this order shall be served upon the parties. 


(No. 7889) 


N. A. PRICOLA v. HAROLD G. BAUER AND ALBERT SEIDEMAN. 
PACA Docket No. 8477. Decided July 23, 1962. 


Partnership—Failure to Prove—Failure 
to Pay—Default 


Complainant failed to prove any liability on the part of respondent Albert 
Seideman and the complaint as to this respondent is dismissed. By 
failing to file an answer to the complaint, respondent Harold G. Bauer 
has admitted the allegations contained therein and this respondent is 
ordered to pay to complainant the amount claimed. 


Mr. Joseph Schmitt, of Brawley, California, for complainant. Respondent Al- 
bert Seideman pro se. Miss Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1980, as amended (7 U.S.C. '499a et 
seq.). By formal complaint filed on March 17, 1961, complainant 
is seeking reparation against respondents in the amount of 
$5,124.75, alleged to be the balance due complainant in con- 
nection with several transactions involving tomatoes in interstate 
commerce. 
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Copies of the formal complaint were served upon respondent 
Albert Seideman on April 12, 1961, and upon respondent Harold 
G. Bauer on April 24, 1961. Respondent Bauer did not file an 
answer to the complaint. Respondent Seideman filed an answer 
on May 8, 1961, denying that he purchased the tomatoes in ques- 
tion, denying that he ever was a partner of respondent Bauer, 
and denying all liability to complainant in connection with the 
subject tomatoes. Respondent Seideman did not request an oral 
hearing, although the amount involved is over $500, and the 
issues as to this respondent are determined in accordance with 
the procedure provided for in section 47.20 of the rules of prac- 
tice (7 CFR 47.20). Pursuant to such ‘procedure, complainant 
requested that his verified complaint with attached exhibits be 
considered as his opening statement. Respondent Seidman did 
not file an answering statement, and no further statement was 
filed by complainant. 


FINDINGS OF FACT 


1. Complainant is an individual, N. A. Pricola, whose address 
is P. O. Box 37, Brawley, California. 


2. Respondent Harold G. Bauer is an individual whose ad- 
dress is 560 Orchid Lane, Del Mar, California. At the time of 
the transactions involved herein, respondent Bauer was not 
licensed, but was operating subject to license under the act. 


3. Respondent Albert Seideman is an individual, whose ad- 
dress is P. O. Box 940, Ensenada, Baja California, Mexico. 


4. On or about May 11, 1960, through May 21, 1960, in the 
course of interstate commerce, complainant sold to respondent 
Harold G. Bauer 4,643 packages of tomatoes, for a total price 
of $14,916.50, f.o.b. shipping point, inspection and acceptance 
at Brawley, California, final, no warranties. 


5. On or about May 11, 1960, through May 21, 1960, com- 
plainant shipped from Brawley, California, via trucks of H & E 
Schaeffer, Phoenix, Arizona, to A. W. Beegel Company, New 
York City, New York, the tomatoes referred to in Finding of 
Fact 4. 


6. Respondent Harold G. Bauer fccepted the several ship- 
ments of tomatoes in compliance with the contracts, but has 
failed to pay complainant the full purchase price of the toma- 
toes. 
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7. On or about May 11, 1960, through May 21, 1960, respond- 
ent Harold G. Bauer employed complainant as a commission 
merchant and/or broker to purchase tomatoes for the account of 
respondent Bauer, and agreed to pay complainant 10 cents per 
package brokerage and 10 cents per package for cooling of the 
tomatoes so purchased. During said period, complainant pur- 
chased for the account of respondent Bauer 2,128 packages of 
tomatoes for total brokerages fees of $212.80, and total cooling 
fees of $261.70. Respondent Bauer has failed to pay complainant 
these brokerage and cooling fees. 


8. There was due and owing to complainant from respondent 
Harold G. Bauer $15,391 covering the purchase prices of toma- 
toes, brokerage, and cooling charges. Respondent Bauer has paid 
complainant a total of $10,266.25. There remains due complain- 
ant from respondent Bauer the sum of $5,124.75. 


9. An informal complaint was filed on November 29, 1960, 
which was within 9 months after accrual of the causes of action 
herein. 


CONCLUSIONS 


Although the report of investigation states that the respond- 
ents were operating subject to license at the time of the transac- 
tions involved herein, there is insufficient evidence in the file 
to establish that respondent Albert Seideman was operating sub- 
ject to license at the time of the transactions. As a mat- 
ter of fact, respondent Seideman has denied any liability to 
complainant in connection with the transactions involved herein, 
and has denied that he was ever a partner of respondent Harold 
G. Bauer. While complainant alleges that respondents Bauer and 
Seideman were acting as “‘ostensible partners” in the purchase of 
the tomatoes in question, he has failed to submit sufficient evi- 
dence to establish such relationship or any liability on the part 
of Albert Seideman with respect to the subject tomatoes. For 
failure of proof, therefore, is is concluded that the complaint as 
to Albert Seideman should be dismissed. 


Since respondent Bauer failed to file an answer to the com- 
plaint, he is deemed to have admitted the allegations contained 
therein. The issuance of an order against respondent Bauer for 
the amount claimed, and without further procedure as to this 
respondent, is therefore appropriate, pursuant to section 47.8 (d) 
of the rules of practice (7 CFR 47.8(d)). The failure of re- 
spondent Bauer to pay complainant the amount claimed herein 


| 


c 
2 


— Ct © @ wt et OO CF DH CP 


ond- 
sion 
t of 

per 

the 
our- 
3 of 
ling 
ant 


lent 
ma- 
aid 
\in- 


60, 
ion 


C= 
ile 
b- 
rt- 


in, 
Id 
1d 
of 


rt 
or 
1S 


WALLACE FRUIT & VEG. CO. v. JACOBS 797 
Cite as 21 A.D. 797 


constitutes a violation or violations by said respondent of section 
2 of the act. 
ORDER 


Within 30 days from the date of this decision, respondent 
Harold G. Bauer shall pay to complainant, as reparation, the 
sum of $5,124.75, with interest thereon at the rate of 5 percent 
per annum from July 1, 1960, until paid. 


The complaint as to respondent Albert Seideman is hereby 
dismissed. 


The facts and circumstances as set forth herein shall be 
published. 


Copies of this order shall be served upon the parties. 


(No. 7890) 


WALLACE FRUIT & VEGETABLE COMPANY v. H. JACOBS POTATO 
Co. PACA Docket No. 8507. Decided July 23, 1962. 


Petition for Rehearing and Reconsideration— 
Dismissal 


The order of April 11, 1962, is supported by the evidence and the law appli- 
cable thereto. Respondent’s petition for rehearing and reconsideration is 
dismissed. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER DISMISSING PETITION FOR REHEARING AND 
RECONSIDERATION 


In this reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
séq.), an order was issued on April 11, 1962, awarding repara- 
tion to complainant in the amount of $492.80, with interest. A 
copy of this order was served upon complainant on April 16, 
1962, and a copy thereof was served upon respondent on April 
13, 1962. By letter of April 20, 1962, respondent’s attorney in- 
dicated his intention to file a petition for reconsideration. A stay 
order was issued on May 2, 1962, staying the reparation order 
pending the issuance of a further order in this proceeding. Re- 
spondent’s petition for reconsideration was filed on May 23, 
1962. 
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In his petition for reconsideration, respondent contends that 
“a contract made over the telephone or verbally is not legally 
binding on either party except when confirmed in writing and 
accepted by both parties.” If respondent is relying upon the 
Statute of Frauds of the State of New York, he is without ade- 
quate support. In the case of Joseph Rothenberg v. H. Roth- 
stem & Sons, 183 F.2d 524 (8rd Cir. 1950), the issue presented 
was whether a contract which is unenforceable under the Stat- 
ute of Frauds may be made the basis of an action for reparation 
before the Secretary of Agriculture. The court pointed out that 
the contract in that case was made in Pennsylvania; that Penn- 
sylvania had adopted Section 4 of the Uniform Sales Act as its 
Statute of Frauds; and that the Pennsylvania Statute of Frauds 
had been held to be procedural in nature by that state’s highest 
court. The court held, however, that the procedural limitation 
was binding upon state courts of Pennsylvania and did not apply 
to proceedings before the Secretary under the Perishable Agri- 
cultural Commodities Act, or to proceedings on appeal in such 
matters to the District Courts of the United States. The State of 
New York has adopted Section 4 of the Uniform Sales Act, and 
the courts of New York have expressly held that this section is 
procedural in nature. In re Exeter Mfg. Co., 254 Div. 496, 5 
N.Y.S. 2d 438. Accordingly, following Rothenberg v. Rothstein, 
supra, we conclude that the Statute of Frauds of New York is 
inapplicable in this proceeding. 


Respondent further urges that the evidence does not support 
the finding and the conclusion that there was a sale of the car- 
load of cabbage to respondent. Respondent contends that accept- 
ance of complainant’s detailed invoice incorporating the details 
of the verbal agreement as proof of the contract of purchase and 
sale is tantamount to accepting a self-serving document as proof. 
In our opinion, this is not necessarily true. It would depend upon 
all of the circumstances relating to the transaction. In this case, 
respondent made no protest and no complaint upon receipt of 
the invoice. There is no evidence that he called by telephone or 
wired complainant, or in any other manner notified complainant 
that he understood the transaction was a consignment and not 
a sale, as indicated by the invoice and attached draft. If this 
was indeed respondent’s agreement and understanding, that was 
the time for him to speak up and repudiate the alleged sale. How- 
ever, he waited several months, until after complainant’s com- 
plaint was presented to the Department, to deny that he pur- 
chased the cabbage. 
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Respondent further contends that it was error to conclude that 
the burden was upon respondent to prove his allegation that this 
was a consignment transaction. This is completely without 
merit. It is an elementary principle of law that the burden rests 
upon the party who asserts an affirmative defense to an action 
against him to establish such defense by a preponderance of the 
evidence. 


It is our opinion that the order of April 11, 1962, is supported 
by the evidence and the law applicable thereto. Accordingly, re- 
spondent’s petition for a rehearing of the proceeding and a re- 
consideration of the order is dismissed without prior service 
upon complainant, and the order of April 11, 1962, is reinstated. 
The reparation awarded in that order shall be paid within 30 
days from the date of this order. 


The facts shall be published. 
Copies of this order shall be served upon the parties. 


(No. 7891) 


NORTHWEST WHOLESALE, INC. v. D & M PRODUCE CORPORATION. 
PACA Docket No. 8403. Decided July 25, 1962. 


New Agreement—Failure to Prove—Liability 


Respondent failed to establish that the parties entered into a new agreement 
whereby respondent was to handle the shipment for complainant’s ac- 
count. Respondent is ordered to pay to complainant the amount claimed. 


Complainant pro se. Kanter & Kanter, of Norfolk, Virginia, for respondent. 
Mr. James V. Wright, Presiding officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed on January 27, 1961. The formal 
complaint was filed on April 25, 1961. Complainant requests an 
award of reparation in the sum of $858.56, which is alleged to be 
the balance of the adjusted contract price due complainant from 
respondent in connection with the sale to respondent of 420 boxes 


of Washington apples. 
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A copy of the report of investigation prepared by the Depart- 
ment was served upon complainant on May 8, 1961. A copy of the 
formal complaint and a copy of the report of investigation were 
served upon respondent on May 5, 1961. 


Respondent filed an answer to the formal complaint on May 19, 
1961, denying any liability to complainant on account of this 
transaction and requesting an oral hearing. 


An oral hearing was held in Norfolk, Virginia, on October 
17, 1961. The deposition testimony of two witnesses was received 
in evidence on behalf of complainant. Four witnesses appeared 
and testified for respondent, who was represented by counsel. 
Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant is a corporation, Northwest Wholesale, Inc., 
doing business as Nuchief Sales, whose address is Post Office Box 
1649, Wenatchee, Washington. 


2. Respondent, D & M Produce Corporation, is a corporation 
whose address is 3621 Virginia Beach Boulevard, Norfolk, Vir- 
ginia. At the time of the transaction involved herein, respondent 
was licensed under the act. 


3. On March 22, 1960, in the course of interstate commerce, 
complainant sold to respondent 420 boxes of Delicious apples, 
Washington Extra Fancy grade, sizes 80 to 138, at a price of 
$4.35 per box, or a total of $1,827, f.o.b. shipping point, Oroville, 
Washington. 


4. The contract between the parties was negotiated by a 
broker, A. G. Short Company, Inc., Winston-Salem, North 
Carolina, The broker issued no memorandum of sale in connec- 
tion with this transaction. 


5. On or about March 23, 1960, pursuant to the agreement set 
forth in Finding of Fact No. 3, 420 boxes of apples meeting con- 
tract requirements were loaded into car FGEX 34935 at shipping 
point, Oroville, Washington. A joint Federal-State inspection of 
the apples on March 23, 1960, disclosed, in relevant part, the fol- 
lowing: 


“Quality & Condition: ... Defects of grade average 
within tolerance. Apples are mostly firm ripe, many 
ripe. Internal breakdown occurs in approximately 1/3 of 
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samples ranging from 4 to 10%, average for lot 2%, 
otherwise no decay. 


“Grade: Washington EXTRA FANCY, internal break- 
down a factor of condition.” 


6. Car FGEX 34935 was billed out of Oroville, Washington, 
on March 23, 1960, and arrived in Norfolk, Virginia, on or about 
Friday, April 8, 1960, after being delayed in transit. The carrier 
mailed a notice of placement to respondent on Saturday, April 
9, 1960. 


7. On Monday, April 11, 1960, respondent secured a Federal 
inspection, for condition only, of the 420 boxes of apples which 
were in car FGEX 34935, then in the Nebraska Street Yard, in 
Norfolk, Virginia. The condition of the apples at that time was 
certified as follows: 


“Mostly firm ripe, many ripe. Ranging from 4 to 25%, 
average approximately 10% internal breakdown. Decay 
ranges from 6 to 20%, average approximately 12% blue 
mold rot in all stages of development.” 


8. Respondent’s president, Morris Furman, upon learning of 
the results of the foregoing inspection, telephoned the broker and 
stated that respondent was rejecting the apples on account of 
their condition. The broker requested respondent to withhold 
action in regard to the shipment until the broker could talk to 
the shipper. The broker then telephoned complainant, informed 
it of the results of the Norfolk inspection, and also informed 
complainant that respondent was contemplating a rejection of 
the apples due to their condition on arrival in Norfolk. After sev- 
eral discussions between complainant and the broker and the 
broker and respondent on April 11, 1960, respondent accepted 
and unloaded the apples and undertook to dispose of them by 
resale. 


9. On May 17, 1960, the broker wrote the following letter to 
Frank Neher, an official in complainant corporation: 


“I spoke to D & M Produce, Norfolk, Va. today with 
reference to FGE 34935. He advises he still has approx- 
imately 150 boxes of apples in storage. He says he is 
having an awful time with them. A lot of sales that are 
made and delivered are returned and the apples are in 
very bad condition. 
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“ I advised him to clean up as early as possible and make 
returns.” 


10. On June 29, 1960, complainant sent following wire to the 
broker: 

“ADVISE D & M PRODUCE OUR TERMS FOR AD- 
JUSTMENT ... WERE TO PROTECT LOSS AND 
LABOR RECONDITION, NOT MARKET. THERE- 
FORE IN VIEW DELAY SINCE NOTIFICATION OF 
CONDITION FACTORS AVERAGING 10 PCT 
BREAKDOWN 12 PCT DECAY, MUST INSIST ON 
IMMEDIATE SETTLEMENT OF OUR INVOICE 
+ 13869 IN THE AMOUNT OF $1827 LESS $456 AND 
25 PCT OF FREIGHT AND 20 CENTS PER BOX RE- 
PACKING COSTS. APPROXIMATELY $1.65 PER 
BOX ADJUSTMENT LEAVING BALANCE DUE 
$1134.00 FGEX 34935.” 


11. Respondent rendered an accounting to complainant dated 
August 2, 1960, as follows: 


“Returns on apples FGEX 34935 
“80 boxes apples @ $3.25 





15 ‘“ “ @ 2.75 
sl “ @ 2.25 
nm “  @ 2.00 
50“ “ +@ 2346 $766.25 
a5 CU “Storage & Dumped no good 
Less % freight » 490.81 
$275.44 
“Gentlemen: 


“Above is the returns on 420 boxes apples out of car 

number FGEX 34935. This car arrived in here April 8, 

1960, and was inspected by government inspector. We 

wanted to turn the apples down but Mr. Newman of A. 

G. Shore Company asked us to handle them on consign- 
ment. + > * 

D & M Produce Corp 

/s/ Morris Furman 

President” 


12. With the accounting respondent forwarded to complainant 
its check in the amount of $275.44. 


13. An informal complaint was filed on January 27, 1961, 
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which was within 9 months after the cause of action herein 


accrued. 
CONCLUSIONS 


There is no dispute concerning the terms of the contract en- 
tered into by the parties on March 22, 1960. There is likewise 
no dispute that the apples involved herein were shipped by com- 
plainant from Oroville, Washington, on March 23, were accepted 
by respondent at Norfolk, Virginia, on April 11, and that re- 
spondent has paid complainant a total of $275.44 in connection 
therewith. There is a dispute, however, as to whether the orig- 
inal contract was modified or a new agreement was made be- 
tween the parties. 


Complainant takes the position in this proceeding that re- 
spondent accepted the apples after assurance by complainant of 
full protection as to labor and shrinkage. In support of this 
position, complainant submitted the deposition testimony of its 
employee, Frank Neher, who stated therein that he had talked 
to the broker on April 11, 1960, in regard to this lot of apples; 
that the broker had told him of the results of the Federal in- 
spection made of the apples that day at Norfolk, Virginia; and 
that he (Neher) had authorized the broker to offer respondent 
full protection for labor and shrinkage to recondition the fruit. 
Neher, in his deposition, denied that the broker had advised him 
that respondent was not equipped for reconditioning and repack- 
ing apples, and also denied that he had authorized respondent 
to sell the apples for complainant’s account. 


In its answer, respondent alleged that the broker “informed 
the respondent to handle the apples for the account of the seller.” 
Morris Furman, testifying at the oral hearing on behalf of re- 
spondent corporation, stated that the broker advised him of 
complainant’s offer of full protection for labor and shrinkage; 
that he told the broker that he would not accept the apples 
under such terms, since he had no facilities for or experience in 
reconditioning fruit; and that the broker then told him to take 
the apples and get what he could out of them, which he did. 


H. C. Newman, of the brokerage firm of A. G. Shore Com- 
pany, Inc., testified orally at the hearing and his deposition, taken 
prior to the hearing, was also received in evidence. In his de- 
position, Newman stated that “Northwest Wholesale advised me 
to let D & M Produce handle his portion of the car with full 
protection as to his labor and shrinkage,” and that “All I did 
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was to relay the message from Northwest to D & M about labor 
and shrinkage.” In his oral testimony at the hearing, Newman 
remembered telling Morris Furman that complainant had offered 
to protect him on labor and shrinkage, but could not remember 
Furman’s reply to that proposition. The following questions and 
Newman’s answers appear in the transcript: 


“Q When they told you, Mr. Newman, that they would 
offer Mr. Furman labor and shrinkage on this carload of 
apples, you in turn gave this information to Mr. Fur- 
man; is that correct? 


“A Yes. I called him back when Frank Neher told me 
to try to get Morris to unload the apples and they 
would protect him on labor and shrinkage. 


“Q What did Mr. Furman tell you when you told him 
Nuchief had offered to protect him on labor and 
shrinkage? What did Mr. Furman reply to that propo- 
sition? 


“A I don’t recall. I think I talked to Morris that 
day two or three times pertaining to this one car of 
apples. 


“It has been over a year ago. To my knowledge, Morris 
agreed to that. That is, to take the apples and pay the 
freight. At least I assumed that was the—I don’t re- 
member. 


“When I called him back and told him that they would 
protect him on labor and shrinkage I don’t recall at the 
minute what Morris actually told me. In the course of 
our conversation, we agreed somehow that he did accept 
the apples and unload them. 


“Q Did you call Nuchief back after talking to Mr. 
Furman and give them any kind of message relative to 
any answer to their proposition of the shrinkage and 
labor proposition? 

“A I am sure I called them back. On that particular 
day I think the record would show I called them about 
three times. 


“Q What did you tell them on those occasions? 


“A Whatever I told them—that Morris was going to 
unload the apples. 
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“Q In other words, you don’t recall what Mr. Furman 
told you and what you told Nuchief? 


“A I don’t remember what Mr. Furman told me and I 
don’t remember—I think I sent a wire or two during 
the day. I think I sent them a wire. They sent me a 
wire. 


“T don’t remember what the exact words of the conver- 
sation were with Morris. Whatever Morris told me I 
passed it on back to them.” 


From the evidence before us we are unable to conclude that 
respondent accepted complainant’s offer of protection for labor 
and shrinkage, since respondent insists that this offer was re- 
fused. We are likewise unable to conclude that any agreement 
was reached whereby respondent was to handle the apples for 
complainant’s account. Newman’s testimony does not established 
that he offered or was authorized to offer respondent such a con- 
tract and the evidence on behalf of complainant is that the only 
offer it made was for labor and shrinkage protection. Respondent 
may have thought the original contract had been modified or 
that a new agreement had been reached. It is not shown here 
that such was the case. 


Since we do not find a modification of the original contract or 
a new agreement to replace that contract, it follows that the 
rights and liabilities of the parties are to be determined pursuant 
to the original contract. While respondent was dissatisfied with 
the condition of the apples on arrival, no breach of contract on 
the part of complainant has been established. The one possible 
breach suggested by the evidence is that the apples arrived in 
an abnormally deteriorated condition, in breach of the warranty 
of suitable condition. 7 CFR § 46.24(i) and (j). This warranty 
is not applicable here for the reason that transportation service 
and conditions were not normal, the shipment having been de- 
layed in transit. 


Complainant has allowed respondent an adjustment of $693 on 
the contract price of $1,827, presumably to cover the estimated 
cost that would have been involved in reconditioning the apples, 
plus credit for respondent’s check in the amount of $275.44, leav- 
ing a balance claimed of $858.56. Respondent’s failure to pay 
complainant $858.56 is in violation of section 2 of the act, and 
reparation in that amount should be awarded to complainant 
against respondent, with interest. 
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ORDER 


Within 30 days from the day of this order, respondent shall 
pay to complainant, as reparation, $858.56, with interest thereon 
at the rate of 5 percent per annum from June 1, 1960, until paid. 


The facts and circumstances set forth herein shall be pub- 
lished. 


Copies of this order shall be served upon the parties. 


(No. 7892) 


CLEARVIEW FARMS v. HENRY NOHA, JR. PACA Docket No. 8617. 
Decided July 27, 1962. 


Interstate Commerce—Jurisdiction—Liability 


It is concluded that the shipments moved in interstate commerce and are, 
therefore, within the jurisdiction of the Secretary. Respondent is or- 
dered to pay to complainant the balance due. 


Anderson & Maggipinto, of Sag Harbor, New York, for complainant. Re- 
spondent pro se. Mr. James V. Wright, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). An informal complaint was filed on July 27, 1961. The 
formal complaint was filed on October 6, 1961. Complainant re- 
quests an award of reparation in the sum of $856.25, which is 
alleged to be the unpaid contract price of four truckloads of pota- 
toes sold to respondent during March 1961. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon complainant on November 30, 1961. A 
copy of the formal complaint and a copy of the report of investi- 
gation were served upon respondent on the same date. Respond- 
ent filed an answer to the formal complaint on December 22, 
1961, alleging that “. . . We do not come under the Perishable 
Agricultural Commodities Act, because we do not go inter- 
state... .” 


Although the amount involved herein exceeds $500, neither 
party requested an oral hearing. Accordingly, the shortened 
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method of procedure is followed herein, as provided in section 
47.20 of the rules of practice. Pursuant thereto, complainant filed 
an opening statement and a brief. Respondent did not file an 
answering statement. 

FINDINGS OF FACT 


1. Complainant is an individual, Thomas H. White, doing 
business as Clearview Farms, whose address is North Main 
Street, Southampton, Long Island, New York. 


2. Respondent is an individual, Henry Noha, Jr., whose ad- 
dress is R. D. 2, Box 45, Goshen, New York. At the time of the 
transactions involved herein, respondent was licensed under the 
act. 


38. During March 1961, in the course of the interstate com- 
merce, complainant sold to respondent potatoes in the quantities, 
of the grades, and at the prices indicated below, f.o.b. loading 
point at Clearview Farms, Southampton, New York: 

Price Per Price 
Date Quantity Size & Grade Sack Extended 


8-1-61 200 50-pound bags U.S. No. 1, Size A 95 $190.00 
200 50-pound bags U.S. No. 2, Size B 40 80.00 


8-8-61 400 50-pound bags U.S. No. 2, Size B 40 160.00 
3-11-61 175 50-pound bags U.S. No. 1, Size A 95 166.25 

250 50-pound bags U.S. No. 2, Size B .40 100.00 
3-28-61 400 50-pound bags U.S. No. 2, Size B .40 160.00 


$856.25 


4. On March 3, 10, 13, and 31, 1961, respectively, potatoes 
meeting contract requirements were loaded by complainant at 
Clearview Farms, Southampton, New York, onto a truck belong- 
ing to respondent and were hauled to respondent’s place of busi- 
ness in Goshen, New York, by way of the Lincoln Tunnel and 
through the northern part of New Jersey. Respondent accepted 
delivery of the shipments without complaint. 


5. Respondent has paid complainant $300 in connection with 
these transactions. 


6. The formal complaint was filed on October 6, 1961, which 
was within 9 months after the causes of action herein accrued. 
CONCLUSIONS 


The only issue joined by the pleadings in this case was whether 
the potatoes involved herein moved in interstate commerce. Com- 
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plainant has submitted evidence to show that the four shipments 
of potatoes actually moved from New York, through a portion 
of New Jersey, and back into New York. Further, it is shown 
that this is the regular route for truck shipments from 
Southampton, New York, to Goshen, New York. In an undated 
letter received by the Department on March 8, 1962, respondent 
states that “After checking our files more closely, I find that our 
trucks did go interstate. . . .” We conclude that the transac- 
tions were in interstate commerce. 


The total contract purchase price of the potatoes involved 
herein is $856.25, of which amount complainant has received 
from respondent $300 on account. Respondent’s failure to pay the 
balance of $556.25 to complainant is in violation of section 2 of 
the act, for which reparation should be awarded, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $556.25, with interest thereon 
at the rate of 5 percent per annum from April 1, 1961, until paid. 


The facts shall be published. 
Copies hereof shall be served upon the, parties. 


(No. 7893) 


BoB INNESS COMPANY v. ROBERT E. MALOY. PACA Docket No. 
8300. Decided July 27, 1962. 


Joint Account Agreement—Failure to Prove— 
Dismissal 


Since ocmplainant failed to prove that the parties entered into a joint account 
agreement as alleged in the complaint, the complaint is dismissed. 


Complainant and respondent, pro se. Mr. John S. Griffin, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed on April 14, 1960, followed by 
the formal complaint which was filed on December 6, 1960. Com- 
plainant alleges that on or about June 6, 1959, complainant and 
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respondent entered into a joint account agreement with respect 
to a carload of potatoes purchased from Fred G. Hilvert Com- 
pany, Inc.; that on June 13, respondent represented he had the 
potatoes sold at the joint cost and he would pay the shipper in 
full; and that on or about July 17, complainant received notice 
that respondent had disposed of the potatoes on a consignment 
basis. Complainant further alleges that the net proceeds received 
by Fred G. Hilvert Company, Inc., were $1,134.30 less than the 
joint purchase price and that in July; 1960 he paid Fred G. Hil- 
vert Company, Inc., $667.15 in full settlement, which is the 
amount complainant seeks as reparation. 


A copy of the formal complaint was served upon respondent on 
January 31, 1961. An answer was filed by respondent on Febru- 
ary 27, 1961, in which he denies generally the allegations in the 
complaint. Respondent specifically denies that he was subject to 
license under the act; that he entered into a joint agreement 
with complainant for the purchase and sale of the carload of 
potatoes; or that he took over the potatoes for sale on his own 
account. A copy of the report of investigation prepared by the 
Department was served upon each party on March 6, 1961. 


An oral hearing was held at Los Angeles, California on Octo- 
ber 18, 1961. Complainant did not appear at the hearing, but 
upon his request five depositions and a number of exhibits were 
received in evidence. Respondent was not represented by counsel. 
He appeared and testified on his own behalf and offered a num- 
ber of exhibits which were received in evidence. Neither party 
filed a brief. 

FINDINGS OF FACT 

1. Complainant is an individual, Robert J. Inness, doing 
business as Bob Inness Company, whose address is 910 South 
Pearl Street, Dallas, Texas. 


2. Respondent is an individual, Robert E. Maloy, whose 
address is 2000 Locust Ravine, Bakersfield, California. At the 
time of the transactions involved herein, respondent was not 
licensed under the act. 


3. On June 6, 1959, respondent was employed by Valley 
Growers and Distributors, Inc., Tolleson, Arizona. On that date 
respondent had a telephone conversation with complainant during 
which complainant requested that respondent endeavor to pur- 
chase for complainant four carloads of potatoes. Respondent ob- 
tained two carloads of potatoes for complainant from Valley 
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Growers and Distributors, Inc., and advised complainant that 
he would try to locate two other carloads for him. 


4, Respondent thereafter purchased two carloads of potatoes 
for complainant from Fred G. Hilvert Company, Inc. One car, 
PFE 65247, contained 430 sacks of U.S. No. 1 Red Pontiac pota- 
toes and the price was $4.50 per sack, or a total of $1,935, f.o.b. 
Dixie, Arizona. Upon being advised of these purchases, complain- 
ant told respondent that he was pleased with the price and that 
he would give respondent one-half of any profit made in connec- 
tion with the sale of these potatoes. 


5. On June 6, 1959, car PFE 65247 was shipped by Fred G. 
Hilvert Company, Inc., from Dixie, Arizona, to complainant at 
Kansas City, Missouri, and complainant was sent an invoice for 
the purchase price. On or about June 13, 1959, complainant ad- 
vised respondent in a telephone conversation that the potatoes 
in car PFE 65247 had not been sold. At this time, respondent 
suggested that the car be sent to Edward H. Anderson Company 
at Kansas City, Missouri, on consignment. 


6. On June 13, 1959, complainant issued to the Rock Island 
Lines at Kansas City, Missouri, the following diversion order: 


“PLEASE RELEASE PFE 65247 POTATOES GLEN- 
DALE ARIZONA JUNE 6 NOW CONSIGNED OUR- 
SELVES KAYCEE TO EDWARD H. ANDERSON 
KANSAS CITY.” 


7. The potatoes in car PFE 65247 were received and sold by 
Edward H. Anderson Company, and net proceeds of $800.70 
were realized. 


8. On July 16, 1959, Fred G. Hilvert Company, Inc., wired 
complainant for payment of the purchase price of the potatoes 
in car PFE 65247 in the amount of $1,935. On July 17, 1959, 
complainant replied by wire that he had no record of the car. 


9. On July 17, 1959, a telephone conversation was had be- 
tween complainant and Fred G. Hilvert Company, Inc. On the 
same day Fred G. Hilvert Company, Inc., sent the following 
telegram to complainant: 


“PER OUR PHONE CONVERSATION JULY 17TH 
REGARDING PFE 65247 WITH MR. BOB INNESS 
OUR RECORDS SHOW THIS CAR SOLD TO YOU 
ON JUNE 6TH AT 4.50 FOB PURCHASED BY YOUR 
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AGENT BOB MALLOY BILL OF LADING AND IN- 
VOICE ISSUED IN YOUR NAME IN COURSE OF 
OUR CONVERSATION YOU ADVISED THAT YOU 
JOINTED THIS CAR WITH BOB MALLOY STOP 
YOU ALSO ADVISED 3 OR 4 DAYS LATER HE 
CALLED YOU ADVISING HE COULD SELL THIS 
CAR TO ANDERSON FRANKLIN PARK FOR ORIG- 
INAL PURCHASE PRICE AND YOU ADVISED HIM 
TO GO AHEAD AND SELL CAR. DURING THE 
COURSE OF OUR CONVERSATION YOU ALSO AD- 
VISED THAT YOU CALLED MR. ANDERSON TO- 
DAY AND THEY ADVISED YOU THEY RECEIVED 
CAR AND HANDLING ON CONSIGNMENT FOR 
BOB MALLOY AND YOU ADVISED ANDERSON 
NOT TO SEND ACCOUNTING TO MALLOY BUT 
TO SEND ACCOUNTING TO HILVERT CO. THIS 
IS FIRST TIME THAT WE KNEW OF THIS CAR 
GOING ANY OTHER PLACE BUT TO YOU WE DO 
NOT KNOW WHO DIVERTED CAR BUT ARE 
CHECKING SAME WE HOLDING YOU FOR FULL 
INVOICE.” 


10. 


On July 17, complainant wired Fred G. Hilvert Com- 


pany, Inc., as follows: 


“REFERENCE YOUR WIRES CONCERNING CAR 
SHIPPED US JUNE PHOENIX ARIZ 6TH. THIS 
CAR PURCHASED FROM BOB MALOY JOINT AC- 
COUNT BASIS WITH BOB MALOY. SEVERAL 
DAYS LATER MALOY BOUGHT CAR BACK FROM 
US SAYING HAD ORDER EDWARD H. ANDER- 
SON COMPANY CHICAGO. WE FORGOT ABOUT 
CAR. SUGGEST YOU LOOK TO BOB MALOY FOR 
PAYMENT, NOT US.” 


Be. 


An August 31, 1959, Fred G. Hilvert Company, Inc., sent 


the following telegram to complainant: 


“RECEIVED TODAY FROM EDWARD H. ANDER- 
SON $800.70 WE ACCEPTING THIS AS PARTIAL 
PAYMENT ON PFE 65247 POTATOES SHIPPED 
YOU JUNE SIXTH THIS LEAVES BALANCE OF 
$1134.30 DUE FROM YOU. AIR MAIL CHECK THAT 
AMOUNT ANY RAILROAD CLAIM COLLECTED 
WILL BE FORWARDED TO YOU.” 
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12. Complainant’s reply to this telegram which was dated 
September 1, 1959, was as follows: 


“Re: OUR WIRE JULY 17TH. CONCERNING CAR 
PFE 65247. WE WILL NOT PAY, $1,134.30 AC- 
COUNT WE DID NOT BUY THIS CAR FROM YOU. 
SUGGEST YOU LOOK TO BOB MALOY FOR PAY- 
MENT. WE JOINTED THIS CAR WITH BOB 
MALOY, WHO BOUGHT CAR FROM YOU ABOUT 
JUNE 10TH. HE ASSUMED FULL OWNERSHIP OF 
THE CAR, SAYING HE HAD IT SOLD TO EDWARD 
H. ANDERSON CO. OF CHICAGO, ILL.” 


13. Complainant refused to pay the balance of $1,134.30 due 
on the carload of potatoes. In July 1960, complainant paid to 
Fred G. Hilvert Company, Inc., $667.15 in full settlement of its 
claim for the balance of the purchase price. 


14. The informal complaint was filed on April 14, 1960, which 
was within 9 months of the time that the alleged cause of action 


accrued. 
CONCLUSIONS 


Three major issues have been joined by the pleadings in this 
proceeding. Complainant alleges that a joint account agreement 
was entered with respondent on or about June 6, 1959, with re- 
spect to the potatoes in car PFE 65247; that respondent repre- 
sented on June 138 that he had a sale for the potatoes at the 
joint account cost; and that respondent was subject to license 
under the act at that time. Respondent denies these allegations. 


As to the first issue complainant testified by deposition that on 
June 6, 1959, respondent telephoned and said that he was no 
longer employed by Valley Growers and Distributors, Inc., and 
he was going to operate as a broker and had obtained the neces- 
sary licenses; that respondent suggested the handling of potatoes 
with complainant on joint account and he (complainant) replied 
that he would try to do some business with respondent; and that 
later the same day respondent telephoned him at home and con- 
firmed the joint purchase of two carloads of potatoes packed by 
Fred G. Hilvert Company, Inc. at $4.50 per sack, one of which 
was PFE 65247. Complainant further testified that on or about 
June 13, respondent telephoned and asked whether complainant 
had sold the potatoes in car PFE 65247 and he told respondent 
the car was rolling unsold; that respondent said he had an order 
for the carload from Edward H. Anderson Company at the $4.50 
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per sack, f.o.b. shipping point, and he would handle the sale and 
settle in full with Hilvert; and that he (complainant) agreed to 
this sale and, on respondent’s instructions, diverted the car to 
Edward H. Anderson Company at Kansas City, Missouri. 


The testimony of complainant as to this first conversation with 
respondent on June 6, 1959, and also the one on June 13, 1959, 
is corroborated by the deposition of Carl Gragg, complainant’s 
field buyer, who testified that he listened on an extension tele- 
phone. In addition, complainant testified that respondent pur- 
chased three other loads of potatoes for complainant, two of 
which were handled on a joint account basis and one on which 
he paid respondent brokerage. As to the first load, complainant 
submitted in evidence an invoice showing the purchase by com- 
plainant of potatoes in car NRC 18689 from Fred G. Hilvert 
Company, Inc., on or about June 6, 1959, an accounting sent to 
respondent dated June 23, 1959, showing that this load was sold 
for a joint profit of $97.28, and a cancelled check endorsed with 
respondent’s name for one-half of this amount, or $48.64, with 
the notation “14 profit NRC 18687.” A second set of documents 
consists of an invoice showing the purchase by complainant of 
a truckload of potatoes from Valley Growers and Distributors, 
Inc., or on about June 4, 1959, and a cancelled check in the 
amount of $35 for “Brokerage” endorsed with respondent’s name. 
The third set of exhibits shows the purchase by complainant 
from J. A. Woods of a truckload of potatoes on or about July 
3, 1959, an accounting sent to respondent on July 28, 1959, show- 
ing a joint profit of $107.80, and a cancelled check for $53.90 
marked “Brokerage,” which contains respondent’s endorsement. 


At the oral hearing, respondent testified that on June 6, 1959, 
he was employed as a salesman by Valley Growers and Distribu- 
tors, Inc., at its office in Tolleson, Arizona, with a salary of $750 
a month plus two cents per sack commission; and that a week or 
so later he went to work for Fred G. Hilvert Company, Inc. for 
two weeks. With respect to the transaction in question, respond- 
ent testified that complainant telephoned him on June 6 and 
ordered four carloads of potatoes; that he sold complainant the 
only two carloads available from his firm at $4.75 per sack; 
and that he told complainant he would try to get him two more 
cars from Fred G. Hilvert Company, Inc., which he did at $4.50 
per sack, being cars PFE 65247 and NRC 18689. Respondent 
further testified that there was no mention of joint account in 
their conversations but complainant did say that if he made a 
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profit on the cars he would sent respondent one-half. Respondent 
states that for this reason he did not question the three checks 
admittedly received from complainant. As to the conversation 
of June 13, respondent testified that complainant said he was 
stuck with the car and he (respondent) suggested that complain- 
ant divert the car to Edward H. Anderson Company on a con- 
signment basis because that firm had a repacking plant. Edward 
H. Anderson testified by deposition that respondent offered car 
PFE 65247 to his firm on or about June 18, 1959, to handle on 
a consignment basis. 


Complainant had the burden of proving by a preponderance of 
the evidence that respondent entered into a joint account agree- 
ment with complainant concerning the potatoes in car PFE 
65247. After a careful consideration of the conflicting evidence, 
it is concluded that complainant has not sustained this burden. 
This conclusion makes it unnecessary to discuss the other two 
issues. The complaint should be dismissed. 


ORDER 
The complaint is dismissed. 


Copies of this order shall be served upon the parties. 


(No. 7894) 


BUSHMAN BROTHERS v. DEKLE BROKERAGE COMPANY, INC. PACA 
Docket No. 8475. Decided July 30, 1962. 


Acceptance—Liability—Counterclaim— 
Brokerage—Failure to Pay 


Respondent is ordered to pay to complainant the difference between the 
amount owing by respondent for the shipment of potatoes and the amount 
owing by complainant to respondent for brokerage earned. 


Mr. Robert A. Bablitch, of Stevens Point, Wisconsin, for complainant. Speir 
and Smith, of Birmingham, Alabama, for respondent. Mr. Fred W. Harris, 
Jr., Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed on December 9, 1960, and the 
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formal complaint was filed on May 15, 1961. Complainant seeks 
to recover $1,122, the purchase price of a truckload of potatoes 
allegedly sold by complainant to respondent in the course of 
interstate commerce, plus $100 advanced to the truck driver, or 


a total of $1,222. 


A copy of the report of investigation prepared by the De- 
partment was served on the attorney for the complainant on 
June 21, 1961. A copy of the report of investigation and a copy 
of the formal complaint were served upon respondent on July 
7, 1961. 


Respondent filed an answer on July 19, 1961, denying that it 
had failed to pay the purchase price of the truckload of potatoes 
in the amount of $1,222. Respondent, in effect, asserted a coun- 
terclaim for brokerage charges due respondent from complainant 
and alleged that it had fully paid for the truckload of potatoes 
by deducting from the purchase price the brokerages due and 
remitting a check to complainant for the balance, which check 
was subsequently returned to respondent by complainant. 


An amended answer was filed by respondent on November 13, 
1961, with leave of the presiding officer in accordance with 
section 47.6(d) of the rules of practice. In the amended answer 
it is alleged that complainant owed brokerage totaling $965.10 
to respondent, of which only $500.20 had been paid. 


An oral hearing was held at Birmingham, Alabama, on Feb- 
ruary 20, 1962. No appearance was made by complaina>t or 
on complainant’s behalf and no evidence was adduced by com- 
plainant in person, by deposition or otherwise. Respondent was 
represented by counsel and one witness testified for respondent. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Harry Bush- 
man and John Bushman, doing business as Bushman Brothers, 
whose address is Galloway, Wisconsin. On the dates of the trans- 
actions involved in this proceeding, complainant was licensed 


under the act. 

2. Respondent, Dekle Brokerage Company, Inc., is a corpora- 
tion whose address is Post Office Box 2309, Birmingham, Ala- 
bama. On the dates of the transactions involved in this proceed- 
ing, respondent was licensed under the act. 


3. On or about October 18, 1960, in the course of interstate 
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commerce, respondent purchased from complainant and com- 
plainant delivered to respondent a truckload of potatoes for a 
price of $1,122, plus $100 advanced to respondent’s truck driver, 
for a total of $1,222. 


4. During the period August 22, 1960 through September 
30, 1960, in the course of interstate commerce, respondent, while 
acting as broker for complainant, negotiated 18 sales of potatoes 
on which sales respondent as broker for complainant earned 
brokerage totaling $961.60, which brokerage complainant was 
due to pay directly to respondent. 


5. The dates of the 18 sales of potatoes referred to in Finding 
of Fact No. 4 and the purchasers and brokerage earned on each 
sale are set forth as follows: 


Date of Sale Purchaser Brokerage 


8-22-60 Tanner Bros. $ 42.90 
8-24-60 Osborn Bros. 34.00 
8-24-60 Osborn Bros. 32.00 
8-24-60 Lee Tanner 34.00 
8-25-60 Osborn Bros. 34.00 
9-7-60 Osborn Bros. 31.00 
9-8-60 Strauss Co. 66.00 
9-8-60 Strauss Co. . 66.00 
9-8-60 Strauss Co. 69.00 
9-8-60 Strauss Co. 69.00 
9-12-60 Strauss Co. 74.00 
9-12-60 Strauss Co. 70.00 
9-13-60 Strauss Co. 66.00 
9-13-60 Strauss Co. 60.00 
9-13-60 Flinn Bros. 119.00 
9-30-60 Lee Tanner 33.50 
9-30-60 Tanner Bros. 28.20 
9-30-60 Tanner Bros. 33.00 

Total $961.60 


6. Of the total of $961.60 brokerage due, complainant has 
paid respondent only $500.20, leaving a balance due of $461.40. 


7. There is due from respondent to complainant the amount 
of $1,222 in connection with the purchase of the truckload of 
potatoes by respondent from complainant, referred to in Finding 
of Fact No. 3, from which there is to be deducted the amount of 
$461.40, the balance of brokerage due from complainant to re- 
spondent as set forth in Finding of Fact No. 6, leaving a balance 
of $760.60 due to complainant from respondent. 
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8. Complainant’s informal complaint was filed on December 
9, 1960, which was within 9 months after the cause of action set 
forth therein accrued. An informal complaint was respect to 
respondent’s counterclaim was filed on February 16, 1961, which 
was within 9 months after the cause of action set forth therein 
accrued. 


CONCLUSIONS 


There is no dispute that respondent purchased and received 
from complainant a truckload of potatoes for an invoice price 
of $1,122, plus $100 advanced to the truck driver, for a total of 
$1,222. This is the amount sought by the complainant in its 
complaint and respondent has not denied liability for this 
amount. 


Respondent asserted a counterclaim in its answer against the 
complainant for brokerage due respondent from complainant. 
At the hearing Tom S. Dekle, testifying on behalf of respondent, 
testified as to the details of the brokerage earned by respondent 
and pointed out in detail where complainant had wrongfully 
disallowed certain brokerage in whole or in part. According to 
Dekle’s testimony, respondent was due from complainant broker- 
age in the amount of $961.60, of which complainant had paid 
only $500.20, leaving a balance of brokerage due from complain- 
ant to respondent of $461.40. In some of the correspondence 
attached to the Department’s report of investigation, complain- 
ant contended that respondent was not entitled to brokerage on 
some loads or not all of the brokerage on other loads because 
complainant alleged it had to make allowances to the purchasers 
in some cases and in other cases the loads were rejected. 


It is well established that the right of a broker to compen- 
sation accrues on completion of negotiations and on a meeting 
of the minds of the principals whom the broker has brought 
together. The broker’s right to compensation is not dependent 
on the final consummation of the transaction unless it is so pro- 
vided. Complainant’s liability for payment of the brokerages to 
respondent was not conditioned upon the fulfillment of the orig- 
inal contracts between complainant and the various purchasers. 
Therefore, respondent’s right to its brokerage is not affected by 
the fact that some of the original contracts were not carried 
out nor by the fact that complainant made adjustments on the 
sales price on some of the loads. 


Under the rules of practice, the allegations of an answer which 
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assert a counterclaim shall be regarded as denied if no reply is 
filed. Complainant made no appearance at the hearing and pre- 
sented no evidence by deposition or otherwise. While we may 
consider the evidence presented in the report of investigation in 
connection with the allegations of the counterclaim, this evidence 
is insufficient to overcome the positive evidence and testimony 
of the respondent. On the contrary, we are of the opinion, and 
do so conclude, that the evidence presented supports a finding 
that complainant is indebted to respondent in the amount of 
$461.40, the unpaid balance of brokerage earned by respondent. 


The only matter left to deal with is the complainant’s assertion 
in a letter which appears in the report of investigation that ac- 
ceptance and negotiation of a check in the amount of $500.20 
remitted to respondent by complainant for brokerage constituted 
an accord and satisfaction of the total amount of brokerage owed 
to respondent by complainant. Complainant has failed to prove 
the necessary elements of accord and satisfaction. To constitute 
an accord and satisfaction, there must be a bona fide dispute be- 
tween the parties as to the amount due and the check tendered 
in payment must be offered in satisfaction of the disputed 
amount and be accompanied by such acts and declarations as 
amount to a condition that the check, if accepted, is accepted in 
full satisfaction. Frank Kenworthy Co. v. J. Lerner & Son, 13 
A.D. 837. Complainant contended in his correspondence that the 
check submitted to respondent stated thereon that it constituted 
payment in full to October 1. A recordak copy of the check in 
question which was forwarded to the Department does not dis- 
close any such statement on the check and there is no other indi- 
cation that acceptance of the check constituted full satisfaction 
of the amount due respondent by complainant. 


The failure of complainant to pay to respondent the balance 
of brokerage earned by it in the amount of $461.40 is in violation 
of section 2 of the act. Likewise, the failure of respondent to pay 
complainant for the truckload of potatoes is in violation of sec- 
tion 2 of the act. Respondent should be allowed to offset the 
balance of $461.40 brokerage against the $1,222 amount due for 
the potatoes, leaving a balance from respondent to complainant 
of $760.60. Reparation in the amount of $760.60, with interest, 
should be awarded to complainant and the facts should be pub- 
lished. 

ORDER 


Within 30 days from the date of this order, respondent shall 
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pay to complainant, as reparation, $760.60, with interest thereon 
at the rate of 5 percent per annum from December 1, 1960, until 
paid. 


The facts and circumstances shall be published. 


Copies hereof shall be served upon the parties. 


DISMISSAL—SETTLEMENT BETWEEN PARTIES 
(No. 7895) 


PACA Docket No. 8779. Dismissed July 26, 1962, by Thomas J. 
Flavin, Judicial Officer. 


REPARATION AWARDED—ADMISSION OF LIABILITY 


(No. 7896) 


JAMES BURNS & SONS FARMS, INC. v. M & S PRopUCE. PACA 
Docket No. 8783. Reparation of $560.50 with 5 percent interest 
from February 1, 1962, awarded complainant against respond- 
ent in order issued July 25, 1962 by Thomas J. Flavin, Judicial 
Officer. 


(No. 7897) 
CALCAGNO FARMS v. OLD MILL Foop PRropucts Co. PACA Docket 
No. 8766. Reparation of $4,258.80 with 5 percent interest from 


August 1, 1961, awarded complainant against respondent in 
order issued July 25, 1962, by Thomas J. Flavin, Judicial Of- 


ficer. 


REPARATION AWARDED—DEFAULT ORDER 
(No. 7898) 


J. SEGARI & COMPANY v. METRO EXPORT-IMPORT COMPANY. PACA 
Docket No. 8756. Reparation of $1,247.50 with 5 percent inter- 
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est from January 1, 1962, awarded complainant against re- 
spondent in order issued July 5, 1962, by Thomas J. Flavin, 
Judicial Officer. 


((No. 7899) 


BHAG SINGH AND MARIO SAIKHON v. RAY BARBER PRODUCE. 
PACA Docket No. 8761. Reparation of $727.88 with 5 percent 
interest from August 1, 1961, awarded complainant against 
respondent in order issued July 5, 1962, by Thomas J. Flavin, 
Judicial Officer. 


(No. 7900) 


MENDELSON-ZELLER Co., INC. v. WOODY HERRIN PRODUCE. PACA 
Docket No. 8757. Reparation of $3,196.55 with 5 percent inter- 
est from February 1, 1962, awarded complainant against re- 
spondent in order issued July 9, 1962, by Thomas J. Flavin, 
Judicial Officer. 


(No. 7901) 


ANDERSON FEED & PRODUCE Co. v. SANFILIPPO Bros. PACA 
Docket No. 8770. Reparation of $608.25 with 5 percent interest 
from October 1, 1961, awarded complainant against respondent 
in order issued July 12, 1962, by Thomas J. Flavin, Judicial 
Officer. 


(No. 7902) 


FRED BLUM v. MAX FINKELSTEIN. PACA Docket No. 8769. 
Reparation of $1,200 with 5 percent interest from December 1, 
1961, awarded complainant against respondent in order issued 
July 12, 1962, by Thomas J. Flavin, Judicial Officer. 


(No. 7903) 


HEIDEMA BROTHERS, INC. v. TERRE HAUTE PRODUCE Co., INC. 
PACA Docket No. 8774. Reparation of $250 with 5 percent 
interest from November 1, 1961, awarded complainant against 


in, 


YE. 
nt 
st 
. 


Y- 


ns 


t 


L 





MISCELLANEOUS 821 
Cite as 21 A.D. 821 


respondent in order issued July 12, 1962, by Thomas J. Flavin, 
Judicial Officer. 


(No. 7904) 


HYBELS’ PRODUCE COMPANY, INC, v. CLYDE LONG SUPER MARKETS. 
PACA Docket No. 8772. Reparation of $957.73 with 5 percent 
interest from January 1, 1962, awarded complainant against 
respondent in order issued July 12, 1962, by Thomas J. Flavin, 
Judicial Officer. 


(No. 7905) 


HAROLD MACOMB v. DONALD L. HOWLAND. PACA Docket No. 
8781. Reparation of $635.50 with 5 percent interest from June 
1, 1961, awarded complainant against respondent in order is- 
sued July 13, 1962, by Thomas J. Flavin, Judicial Officer. 


(No. 7906) 


STUART SHERRARD v. BILL DAVIS TOMATO & PRODUCE. PACA 
Docket No. 8777. Reparation of $548.80 with 5 percent interest 
from November 1, 1961, awarded complainant against respond- 
ent in order issued July 13, 1962, by Thomas J. Flavin, Judicial 
Officer. 


(No. 7907) 


EVANS PRODUCE Co. v. LONDON PRODUCE. PACA Docket No. 
8785. Reparation of $1,084.30 with 5 percent interest from 
February 1, 1962, awarded complainant against respondent in 
order issued July 23, 1962, by Thomas J. Flavin, Judicial Of- 
ficer. 


(No. 7908) 


PLATTE VALLEY POTATO COMPANY v. SOUTH TEXAS PRODUCE CoM- 
PANY, INC., SOUTH TEXAS PRODUCE, AND LONDON PRODUCE. 
PACA Docket No. 8759. Reparation of $2,592 with 5 percent 
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interest from May 1, 1961, awarded complainant against re- 
spondents South Texas Produce Company, Inc., and South 
Texas Produce in order issued July 23, 1962, by Thomas J. 
Flavin, Judicial Officer. 


(No. 7909) 


Pope & MOooERs, INC. v. H. K. BALLARD. PACA Docket No. 8784. 
Reparation of $355 with 5 percent interest from May 1, 1961, 
awarded complainant against respondent in order issued July 
23, 1962, by Thomas J. Flavin, Judicial Officer. 


(No. 7910) 


Ray & MASCARI Co., INC. v. KERLY’S PRODUCE. PACA Docket No. 
8773. Reparation of $697.12 with 5 percent interest from Au- 
gust 1, 1961, awarded complainant against respondent in order 
issued July 23, 1962, by Thomas J. Flavin, Judicial Officer. 


(No. 7911) 


RICHTER & COCHRAN, INC. v. ARMIGER & COMPANY, INC. PACA 
Docket No. 8736. Reparation of $5,017.10 with 5 percent inter- 
est from August 1, 1961, awarded complainant against re- 
spondent in order issued July 23, 1962, by Thomas J. Flavin, 
Judicial Officer. 


(No. 7912) 


PHILADELPHIA PRODUCE CREDIT & COLLECTION BUREAU v. 
CHARLES V. BATES. PACA Docket No. 8763. Reparation of 
$6,355.77 with 5 percent interest from September 1, 1961, 
awarded complainant against respondent in order issued July 
25, 1962, by Thomas J. Flavin, Judicial Officer. 


STAY ORDER—PENDING ISSUANCE OF FURTHER ORDER 
(No. 7913) 


A. ZURITSKY & SON v. TULKOFF’S HORSERADISH PRODUCTS COM- 
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PANY. PACA Docket No. 8492. Order issued July 11, 1962, by 
Thomas J. Flavin, Judicial Officer. 


(No. 7914) 


EASTERN PRODUCE DISTRIBUTORS, INC. v. SAWYER FRUIT, VEGE- 
TABLE & COLD STORAGE Co. PACA Docket No. 8165. Order 
issued July 12, 1962, by Thomas J. Flavin, Judicial Officer. 


COURT DECISION 


WILLOW FARMS DAIRY, INC. v. ORVILLE L. FREEMAN, SECRETARY 
OF AGRICULTURE, AND HOWETH M. MILLS AND CRAWFORD 
MILLS, d/b/a MILLS DAIRY PRODUCTS COMPANY, NESBITT C. 
MuRPHY, d/b/a SHILOH DAIRY FARMS, AND BRUCE G. TWILLEY, 
d/b/a TWILLEY’S CITY DAIRY v. ORVILLE L. FREEMAN, SECRE- 
TARY OF AGRICULTURE. Decided June 26, 1962. 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF MARYLAND 


Civil No. 13305 
and 
Civil No. 13147 


Thomsen, Chief Judge 


This opinion deals with two statutory actions brought under 
sec. 8c(15) (B) of the Agricultural Adjustment Act (1933), as 
reenacted and amended by the Agricultural Marketing Agree- 
ment Act of 1937 and subsequent amendments (the Act), 7 
U.S.C.A. 601 et seq. All future references herein will be to sec- 
tions of Title 7, U.S.C.A., unless otherwise indicated. 


The complaints seek review of two rulings made by a Judicial 
Officer of the Department of Agriculture, acting for the Secre- 
tary of Agriculture (Secretary)', on petitions filed by plaintiffs 
under 608c(15) (A)?*, challenging the validity of Order No. 127, 
Regulating the Handling of Milk in the Upper Chesapeake Bay 
Marketing Area, 7 C.F.R. sec. 1016 (rev. 1962), 24 F.R. 11071. 
See also 24 F.R 9441 and 9456. 


Plaintiff in one action, Willow Farms Dairy, Inc. (Willow 
Farms), is a “handler” as referred to in 608c(1) and as defined 
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in the Order,’ located in Carroll County, Maryland, a rural 
county northwest of Baltimore. Plaintiffs in the other action, 
Mills et al., are three separate handlers located in Dorchester 
County, on the Eastern Shore of Maryland. The term “plaintiffs” 
will be used to refer to plaintiffs in both cases collectively. 


The Issues 


Willow Farms contended in the 608c(15) (A) proceeding and 
contends here that Order No. 127 (the Order) is invalid in its 
entirety because the Secretary failed to comply with certain 
statutory prerequisites relating (A) to the determination of par- 
ity prices and (B) to producer approval; (C) that the pooling 
of County handlers with Baltimore City handlers is arbitrary 
and illegal; and (D) that other provisions of the Order estab- 
lish prices which are not uniform as to all handlers, in violation 
of 608c(5), including a provision for “compensatory payments” 
similar to the provision recently held invalid by the Supreme 
Court in Lehigh Valley Coop. Farmers, Inc. et al. v. United 
States, et al. (June 4, 1962), 370 U.S. 76, 30 L.W. 4415. 


In their original petition in the 608¢c(15) (A) proceeding Mills 
et al. raised the point that the Secretary did not make findings 
of facts as to prices, but their principal contention was that in- 
cluding eight Eastern Shore Counties in the marketing area‘ 
was not in accordance with law because not supported by evi- 
dence in the promulgation record, and that they should have been 
allowed to offer additional evidence in the 608c(15) (A) proceed- 
ing to support their contention that the Eastern Shore counties 
should not have been included.’ In this 608c(15) (B) proceed- 
ing, Mills et al. press these points, and adopt the arguments made 
by Willow Farms against the validity of the Order as a whole.® 


The Act 


The principal purposes of the Act, as set out in 602(1) and 
(2) are “to establish and maintain such orderly marketing con- 
ditions for agricultural commodities in interstate commerce as 
will establish, as the prices to farmers, parity prices * * *” and 
to protect the interest of the consumer by placing certain limits 
on the action which the Secretary may take. One of the com- 
modities included in the Act is milk, as to which supplemental 
criteria are provided in 608c(18), discussed at length in Section 
A of this opinion under the heading “Parity Prices.” The prob- 
lems with respect to milk at the time the Act was adopted were 
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discussed in United States v. Rock Royal Co-op., 307 U.S. 533, 
at 548 et seq. In recent years such problems have arisen largely 
out of an increasing surplus and the competition among farmers 
(called “producers” in the milk industry) to secure as large a 
share as possible of the most lucrative market, which is for milk 
disposed of in the form of “fluid milk” (see note 9 below) as dis- 
tinguished from milk disposed of for other uses. To alleviate the 
effects of that competition on producers, the Act authorizes the 
Secretary — subject to certain limitations and conditions’ — to 
promulgate marketing orders based on a system of pooling, in- 
tended to yield to each producer in the specified marketing area 
a uniform price for all milk delivered by him for processing, ir- 
respective of the particular use to which it is ultimately put. 
608c(5) (A) and (B) (ii). 


A thorough discussion of the operation and effect of such or- 
ders is contained in the Report to the Secretary of Agriculture 
by the Federal Milk Order Study Committee, April 1962, which 
will be referred to herein as the Report.® 


The Order 


The Order with which we are concerned was summarized by 
the Judicial Officer as follows: “Order No. 127 contains such a 
scheme whereby each handler pays for milk subject to regula- 
tions under the order at class values or prices, differing accord- 
ing to the use he makes of such milk, while producers receive a 
uniform or blend price based upon the total value of all milk 
used by all handlers under the order. Each handler pays his own 
producers at the uniform price and then, through adjustments 
with the producer-settlement fund kept by the market adminis- 
trator, brings the total he has paid to producers up to (by pay- 
ing into the producer-settlement fund) or down to (by receiving 
money from such fund) the total he is required to pay at class 
prices. In effect, a handler receives from the producer-settlement 
fund the amount by which the value of his milk at the class 
price is less than the value at the blend price and pays into the 
producer-settlement fund the amount by which the value of his 
milk at the class price exceeds the value at the blend price.’ 20 
A.D. at 816. 

The Record 


The procedures under the Act are such that it is very difficult 
to attack an order of the Secretary with any hope of success. The 
facts are buried in a voluminous promulgation record, the essen- 
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tial findings are usually made in the language of the statute, and 
it is hard to overcome the presumption that the Secretary must 
have done what he was required by law to do. In this instance, 
however, counsel for Willow Farms has been able to obtain, by 
discovery in the earlier proceedings, certain admissions as to 
what the Secretary and his aides did and did not do before the 
Order was issued. The facts have been marshalled in the com- 
plaint filed by Willow Farms in this 608c(15)(B) proceeding. 
In his answer, the Secretary denied most of those allegations 
exeept such as were “borne out by the record in the Section 8c 
(15) (A) proceeding.” However, before the hearing the court 
required the Secretary to answer the complaint in detail, mark- 
ing those allegations he disputed, those which he admitted, and 
those which he did not dispute but considered irrelevant or im- 
material. It developed that few of the facts alleged in the com- 
plaint were disputed, and most of those disputes were resolved 
during the oral argument. It has therefore been possible for Wil- 
low Farms to show in this proceeding the real basis upon which 
the Secretary acted, and to overcome the argument that the Sec- 
retary must be presumed to have done what he should have done. 

The disputed facts in the Mills case have been narrowed in a 
similar fashion. Most of the material facts are not disputed, al- 
though as to some of them the record is quite vague. 


The Plaintiffs, the Cooperative and the Large 
Baltimore Handlers 


Willow Farms has its plant at Frizellburg, Carroll County, 36 
miles from Baltimore, where it pasturizes and bottles milk, pro- 
duces cottage cheese and buttermilk, and manufactures ice cream. 
It serves 16 routes in Carroll County, 4 in Frederick County and 
10 in Baltimore County, only 4 of which enter the suburban area 
surrounding Baltimore City. It has a plant permit from the 
State Health Department and is eligible to ship milk anywhere 
in the State except in Baltimore City. 


Willow Farms cannot sell milk in Baltimore City because of 
the City’s health regulations,?® which prohibit the sale of milk in 
Baltimore from any plant which is not located in the City itselt. 


Willow Farms buys milk from 37 farmers, who have producer 
permits issued by the State Health Department. It takes all the 
milk its farmers produce, and uses 90% thereof as Class I milk 
(for fluid purposes). Its farmers cooperate to avoid season sur- 
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pluses; about 92% of their total milk deliveries are base milk, 
i.e. the amount produced during the short supply season. 


The Mills and Twilley dairies are located in Cambridge, the 
Shiloh Dairy in Hurlock, Dorchester County. They sell only in 
Dorchester, Caroline and Wicomico Counties, all on the lower 
Eastern Shore of Maryland. They are small operations, Twilley 
and Shiloh very small; the three of them buy most of their milk 
from some 25 farmers located in the area, taking the full pro- 
duction of those farmers. They buy whatever additional milk 
they need from various sources, some outside the State. Prac- 
tically all of their milk is sold as fluid milk. 


The Maryland Cooperative Milk Producers, Inc. (the Coopera- 
tive) had about 1,800 members in 1959. It sold most of its milk 
to five handlers in Baltimore City, and made spot sales to the 
other five handlers in Baltimore City, who purchase most of 
their milk from other producers. In 1959 the Cooperative sold 
about 75% of the milk sold for consumption in Baltimore City. 
It sells to its five principal customers at percentage discounts, 
and tailors its prices to enable those City handlers to compete 
more readily in the Counties. It does not sell much milk to 
County handlers; when it does, such milk is sold for what it 
can get. 


The City health regulations require each producer who sells 
milk for consumption in the City to have a City permit, and do 
not permit such a permit holder to sell milk to any handler who 
does not have a plant in the City, under penalty of having his 
permit revoked. The Cooperative, however, is treated as a hand- 
ler, and so its members avoid this regulation. It has an interest 
in a manufacturing plant in Laurel, Prince Georges County, 
and sells milk where it can. 


About 50 farmers on the Eastern Shore are members of the 
Cooperative. Some 35 others sell to Baltimore handlers direct. 
Most of the Eastern Shore farmers sell to Wilmington, Philadel- 
phia or New York handlers,'! and to the few small handlers on 
the Shore, such as Mills. 


For many years before the passage of the Order, Willow 
Farms and the three Eastern Shore plaintiffs had been paying 
their farmers flat prices which were somewhat higher than the 
average prices which the Cooperative was paying its members 
for their milk. This was possible because of the high percentage 
of fluid use by the county dairies. 
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Apparently, no one knows how many producers sell milk to 
handlers in the marketing area, regularly or occasionally. Many 
such producers are located in other states, some holding City per- 
mits for milk, some for cream only, and some selling only to 
County handlers. 


There are 10 handlers in Baltimore City, of which the largest 
is National Dairy Products Corporation, which sells in Maryland 
as Sealtest Baltimore, Sealtest Washington and Sealtest Philadel- 
phia. Four of its plants now serve the marketing area covered 
by the Order, but National is able to shift its plants from one 
market to another to suit its purposes. Koontz Creamery, a Balti- 
more handler, also has plants in Westminster, Carroll County 
(Western Shore) ,?? and in Salisbury, Wicomico County (Eastern 
Shore), and sells in a number of counties on both sides of the 
Bay. Its Salisbury plant gets bulk milk and package milk from 
Baltimore. Aristocrat Dairy is the only other Baltimore handler 
which sells on the Eastern Shore.” 


At the time of the passage of the Order over 60% of the milk 
sold on the Shore went through the Baltimore plants of these 
three handlers, Sealtest, Koontz and Aristocrat. But more than 
two-thirds of that amount was represented by milk sold in quan- 
tity by Sealtest Baltimore to Clark Brothers, a retailer which 
serves many of the counties on the Shore. This business was 
shifted by National from Sealtest Washington to Sealtest Balti- 
more just before the hearings which led to the Order. No doubt 
this was done from mixed motives, but it enabled National to 
argue that more than 50% of the milk sold on the Shore passed 
through Baltimore, and so persuade the Secretary to include the 
lower Eastern Shore in the marketing area. National had at- 
tempted without success to have those Counties included in the 
Washington marketing area in the order which was promulgated 
May 28, 1959. 


In connection with that Order the Secretary said: ‘‘While one 
substantial Washington handler distributes milk through an 
independent vendor in the Eastern Shore Counties of Dorchester, 
Somerset, Talbot, Wicomico, Worcester, Accomack, and North- 
ampton, this area is basically rural in character and its in- 
clusion in the area would bring under regulation a number of 
distributors doing a large portion of their business in other parts 
of Maryland and the State of Delaware where Washington area 
handlers have little or no distribution. This distribution by the 
Washington handler constitutes a minor portion of his overall 
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fluid business. It is neither administratively feasible nor neces- 
sary to include within the marketing area all of the territories 
in which Washington handlers do any business. Ideally, the estab- 
lished marketing area boundaries should encompass that area in 
which handlers who would be regulated do the preponderance 
of their business and should leave a minimum of competition 
with unregulated handlers outside the area. The inclusion of any 
part of the Eastern Shore area would not tend to implement this 
position, but would place local handlers serving the area in a 
disadvantageous position relative to their competition in their 
normal area of distribution outside of the marketing area.” 24 
F.R. 767, at 769; 24 F.R. 3630, at 3633. 


The Order with which we are concerned in the instant cases 
was applied for by the Cooperative early in 1959, primarily be- 
cause of the difficulties it was having with Sealtest Baltimore and 
the other Baltimore handlers, who had increasingly been making 
purchases from independent producers on a flat price basis, 
higher than the Cooperative’s blend price. In 1956 the Coopera- 
tive had requested a hearing to consider a Federal order for the 
the Baltimore market. Thereafter nine of the ten Baltimore deal- 
ers accepted the “Terms of Sale” offered by the Cooperative, 
which thereupon withdrew its request for an order. These so- 
called “Terms of Sale” became effective in February 1957; they 
provided for a price of $5.70 for Class I milk to be sold by 
Sealtest and the other City handlers in Baltimore City and the 
metropolitan area, but for a price of $5.30 for Class I milk to 
be sold by the City handlers in such rural counties as Carroll 
County and the Eastern Shore. The validity of the “Terms of 
Sale” arrangement was at best debatable, Maryland and Virginia 
Milk Producers Ass’n, Inc. v. United States, 362 U.S. 458, but 
is not involved in this case. The “Terms of Sale” arrangement 
expired in April 1958 and the City handlers renewed their ef- 
forts to buy independent milk. The percentage purchased from 
the Cooperative dropped from 88% in 1950 to about 70% in 
February 1959. The Cooperative began to lose members, some to 
Baltimore handlers’ tank routes, some to Philadelphia handlers’ 
tank routes. But there has never been a shortage of milk for 
Baltimore City or for any of the counties since the immediate 
post-war period. On the contrary, the problem has been one 
of an ever-increasing surplus. 


The Baltimore City problem is similar to that existing in 
large city markets throughout the country. It is not a rural 
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county problem, and particularly in Maryland is not contributed 
to by the county dairies, since they are not allowed to sell any 
milk in Baltimore City, although the City dairies can and do 
sell Class I milk in the counties. 

The Secretary said that the rural counties were included in 
the marketing area because the exclusion of those counties 
“would place the regulated Baltimore dealers at a serious disad- 
vantage with unregulated local dealers.” In fact, the inclusion 
of the rural counties in the marketing area gives the Baltimore 
City dealers, with their large plants and facilities for disposing 
of Class II milk, a considerable competitive advantage over the 
local dairies. The Order makes it economically impossible for the 
county dairies to continue to pay their efficient farmers a higher 
price than the pool price, and thus takes away from the small 
county dairies the only effective weapon they had to compete 
with the Goliaths of the industry. 

In the Willow Farms 608c(15) (A) proceeding the Judicial 
Officer conceded that “Carroll County was included within the 
marketing area, in part, to enable Baltimore City handlers and 
regulated milk to compete in the sale of milk with handlers in 
the counties outside Baltimore City.” He said: “* * * we are 
unaware of any fatal infirmity of a legal nature inherent in the 
incorporation within the marketing area of an area of substan- 
tial distribution of milk by Baltimore handlers to be regulated 
under the order ancillary to the regulation of milk marketing in 
Baltimore and its environs. The fact that milk bottled in Carroll 
County may not be sold in Baltimore City because of municipal 
health ordinances which are of questionable validity (cf. Dean 
Milk Co. v. City of Madison et al., 340 U.S. 349 (1951) : Supplec- 
Wills-Jones Milk Company Vv. Huntington Williams, decided July 
9, 1956 (Cir. Ct. of Baltimore City)) does not in our opinion 
vitiate the regulation here in issue. Inability to market part of 
the milk regulated under an order in a section of the marketing 
area because of a so-called health regulation of the kind involved 
has not been a factor or test of practicality of regulation under 
orders issued pursuant to the act. * * * The Secretary has no 


jurisdiction over local ordinances of this nature and must con- 
cern himself with the established flow of milk. We do not believe 
that a program found desirable and necessary in the interests of 
milk producers has to be abandoned because of the restrictions 
hailed by petitioner. In any event, petitioner does not appear 
to desire or to be economically able to distribute bottled milk in 
Baltimore.” 
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The statement of the Judicial Officer that “a so-called health 
regulation of the kind involved has not been a factor or test of 
practicality if regulation under orders issued pursuant to the 
act”’ appears to be contradicted by the Report, which says, II-2-2, 
“Other factors such as sanitary regulations and organization of 
producers supplying the market are considered.” 


The tendency of such orders to benefit large national handlers 
was noted by Mr. Justice Roberts in his dissent in the Rock 
Royal case, 307 U.S. at 586-7.14 A bare majority of the Court, 
however, sustained the constitutionality of the order there in- 
volved, for the reasons set out in 307 U.S. at 568 et seq. The 
carefully specified guides and limitations placed on the Secretary 
were an essential element of that decision. 


Whether or not the inclusion of Carroll County and the East- 
ern Shore counties in the marketing area was such a discrimina- 
tion as would render the Order invalid (see discussion under 
“C” below), the purpose and effect of the Order, as set out 
above, require the Court to consider carefully whether the Secre- 
tary has complied with the requirements of the statute. 


Scope of Review 


The Judicial Officer correctly held that 608c(15)(A) affords 
“a means for adjudicating whether an order, a provision thereof, 
or an obligation imposed in connection therewith is ‘not in ac- 
cordance with law,’ ” and that such an inquiry “does not encom- 
pass questions of policy, desirability, or the evaluation of the 
effectiveness of economic and marketing regulations promul- 
gated pursuant to the act.” The Court review provided by 
608c(15) (B) is similarly limited.** However, the fact that no 
challenge to the validity of an Order can be made except under 
608¢c(15) (A) and (B), see United States v. Ruzicka, 329 US. 
287, Willow Farms Dairy, Inc. v. Benson, D. Md., 181 F. Supp. 
798, aff’d 4 Cir., 276 F. 2d 856, emphasizes the importance of 
strict observance by the Secretary of all conditions precedent 
to the issue of an order. The courts should see that he observes 
them. Stark v. Wickard, 321 U.S. 288, 310. “Even though pro- 
cedural safeguards cannot validate an unconstitutional delega- 
tion, they do furnish protection against an arbitrary use of prop- 
erly delegated authority.” United States v. Rock Royal Co-op., 
307 U.S. at 576. “When the Secretary acts within the authority 
conferred by the statute, his findings of fact are conclusive. * * * 
But, in determining whether in conducting an administrative 


















































832 AGRI. MKTG. AGREEMENT ACT, 1937 


Cite as 21 A.D. 823 





proceeding of this sort the Secretary has complied with the 
statutory prerequisites, the recitals of his procedure cannot be 
regarded as conclusive. Otherwise the statutory conditions could 


be set at naught by mere assertion.” Morgan v. U.S., 298 USS. to 
468, 477; American Airlines v. Civil Aeronautics Board, D.C.Cir., " 
235 F.2d 845, 858; Florida v. United States, 282 U.S. 194, 212 ” 


and 215; United States v. Pierce Auto Lines, 327 U.S. 515, 533. 


t 
Parity Prices . 
Plaintiffs contend that Order No. 127 is invalid because the th 


Secretary failed to comply with the requirements of 608c(18). 
That section will be quoted in full, but for convenient reference 
each sentence will be set out in a separate paragraph: 

“Milk Prices . 


First Sentence. “(18) The Secretary of Agriculture, prior to 
prescribing any term in any marketing agreement or order, or 
amendment thereto, relating to milk or its products, if such term 
is to fix minimum prices to be paid to producers or associations C 
of producers, or prior to modifying the price fixed in any such i 
term, shall ascertain the parity prices of such commodities.” 1 

( 


Second Sentence. “The prices which it is declared to be the policy 
of Congress to establish in sec. 602 of this title shall, for the 
purposes of such agreement, order, or amendment, be adjusted 
to reflect the price of feeds, the available supplies of feeds, and 
other economic conditions which affect market supply and de- 
mand for milk or its products in the marketing area to which the 
contemplated marketing agreement, order, or amendment re- 
lates.’’2° 


Third Sentence. “Whenever the Secretary finds, upon the basis 
of the evidence adduced at the hearing required by sec. 608b of 
this title or this section, as the case may be, that the parity 
prices of such commodities are not reasonable in view of the price 
of feeds, the available supplies of feeds, and other economic 
conditions which affect market supply and demand for milk and 
its products in the marketing area to which the contemplated 
agreement, order, or amendment relates, he shall fix such prices 
as he finds will reflect such factors, insure a sufficient quantity 
of pure and wholesome milk, and be in the public interest.” 


Fourth Sentence. “Thereafter, as the Secretary finds neces- 
sary on account of changed circumstances, he shall after due 
notice and opportunity for hearing, make adjustments in such 
prices.” 


Fe CO 


OO ——E——E— EEE hl 


WILLOW FARMS DAIRY, INC. v. FREEMAN 833 
Cite as 21 A.D. 823 


The questions which will be considered under this heading are: 


1. Whether the parity prices which the Secretary is required 
to “ascertain” under the first sentence of 608c(18) are national 
parity prices or prices in the marketing area covered by the 
proposed order. 


2. Whether the second sentence is surplusage, or a mere 
statement of policy, as the Secretary contends; or whether the 
Secretary must show that he has made the adjustment required 
thereby and the results of such adjustment. 


3. Whether the Secretary must do more than repeat a por- 
tion of the third sentence of 608c(18) as his finding; whether he 
must make appropriate findings based upon evidence adduced at 
the hearing. 

% 


The Secretary concedes that he did not find any parity price 
or parity prices, national or regional. He also concedes that there 
is no evidence of any parity price in the record, and that he did 
not consider any evidence outside the record in making his find- 
ings.1?7 He argues that he was not required by the first sentence 
of 608c(18) to find any parity price or parity prices, but merely 
“to ascertain the prices of such commodities.” The antecedent 
of “such” must be found in the first sentence of 608c(18) and is 
a subject of dispute, plaintiffs contending that it refers to the 
prices of the commodities in question in the marketing area to 
be regulated by the order, the Secretary that it refers to the 
national parity price. 


Plaintiffs argue that if an order is to have any rational basis, 
the minimum prices fixed thereby must be related or compared 
to the prices—actual, parity or adjusted—for milk in the market- 
ing area, not with an average of the prices in all 48 (now 50) 
states,*® which might be higher or lower than the prices in the 
marketing area. For example, the average prices received by 
farmers for milk, as of August 15, 1959, varied from $3.20 per 
ewt. in South Dakota to $6.80 in Florida, with a national aver- 
age of $4.10, up from $3.90 in July. The Maryland price was 
$4.55 for both months.'’® 


The Secretary argues that all he had to do was “ascertain,” 
i.e. take notice of, the national parity price for “all milk” as 
calculated and published monthly, along with parity prices for 
other commodities, in “Agricultural Prices.”*° In August 1959 
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the effective national parity price for milk was $4.93. That price 
was determined by applying the “parity ratio” to the national 
average of prices received by farmers for milk. If the Maryland 
prices had been used, instead of the national average, a different 
result would have been obtained. 


The Secretary contends (a) that he was required by 608c(18), 
602 and 1301(a)(1) to use the national figures, (b) that he 
could not find a parity price for the marketing area, because 
there is legally no such thing, (c) that “his decisions respecting 
parity are not subject to review,” and (d) that it did not make 
any difference what parity price he ascertained, since he found 
that it was not reasonable, and fixed the minimum prices in 
Order No. 127 without regard to national parity. 


(a)-(b) 


Until about 1956 the Secretary regularly made findings with 
respect to parity prices for the particular marketing area under 
consideration; e.g. in the order reinstated subsequent to United 
States v. Rock Royal, supra, he referred to the “purchasing 
power of milk in the New York Metropolitan Marketing Area;’* 
in another case he referred to “the parity price of milk handled 
in the Cincinnati, Ohio, marketing area.’’? It is true that when 
the two orders cited above were issued, the provisions of 602 (1) 
were different from the present provisions.** But the 1948 
amendments, effective in 1950, do not appear to have been in- 
tended to change the policy of the Agricultural Marketing Agree- 
ment Act, but to simplify the calculation of parity prices. The 
Secretary evidently did not believe that the policy had been 
changed; he continued to make findings referring to local parity 
prices, e.g. “The parity prices of milk produced for sale in the 
said marketing area as determined pursuant to section 2, of the 
act * * *.” St. Louis Order, August 26, 1952, 17 F.R. 7883. 
Similar findings appear in many other orders issued after 1950.** 
Such findings dispose of the Secretary’s ‘contention that there is 
“legally no such thing” as a parity price for milk produced for 
sale in a particular marketing area; the Secretary is quibbling 
when he argues that this would not be a parity price “but a 
parity equivalent.”** Such findings do not of themselves com- 
pletely answer the argument that the 1948-1950 amendments 
were intended to change the policy of this law; but the legisla- 
tive history cited by the parties indicates that they were not so 
intended.”* It should be noted that the second and third sentences 
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of 608c(18) clearly relate to the particular marketing area under 
consideration. 


(c)-(d) 


The Secretary’s contention that “his decisions respecting parity 
are not subject to review” is doubtless sound with respect to 
the monthly figures he causes to be published showing the na- 
tional parity prices of milk and other commodities, but it is not 
sound with respect to whether he has complied with the require- 
ments imposed by 608c(18). See cases cited under “Scope of 
Review,” supra. 


The Secretary’s contention that it does not make any differ- 
ence what parity prices he ascertained, since he found that it was 
not reasonable, is surprising in the light of the stated purposes of 
the Act, in 602 as well as in 608c(18). It is, however, in line 
with the practice of the Department. The Report states, at p. 
III-8, “It is the judgment of this committee that the price ‘parity’ 
formula, however tenable in 1933 (in a ‘temporary emergency’ 
act) is economically unsuitable for fluid milk. It has in fact been 
superseded in the order program by the ‘public interest’ cri- 
terion, implemented by supply-and-demand pricing.” Neverthe- 
less, the requirements of sec. 608c(18) are not meaningless. 
Without those provisions the Secretary would have no standard 
to guide him and the Act might well have been declared uncon- 
stitutional as an illegal delegation of legislative authority. United 
States v. Rock Royal Co-op., 307 U.S. at 574, 576, 577. 


2. 


The second sentence of sec. 608c(18) reads: “The prices which 
it is declared to be the policy of Congress to establish in section 
602 of this title shall, for the purposes of such agreement, order, 
or amendment, be adjusted to reflect the prices of feeds, the 
available supplies of feeds, and other economic conditions which 
affect market supply and demand for milk or its products in the 
marketing area to which the contemplated marketing agree- 
ment, order, or amendment relates.” 


Whether the prices which are to be adjusted are national par- 
ity prices or regional parity prices, the Act requires that they 
be adjusted to reflect the items referred to in the second sen- 
tence, and that such adjusted figure must be considered by the 
Secretary in making the finding required by the third sentence. 
In this case the Secretary made no such adjustment, The Judicial 
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Officer, whose decision became the decision of the Secretary, 
stated in the 608c(15) (A) proceeding now under review: “It 
has never been the administrative practice either before or after 
the amendment of 8c(18) in 1948 to ascertain or find any such 
adjusted parity price separate and apart from the finding pre- 
scribed in the third sentence of 8c(18). We believe that the 
second and the third sentences cover the same matter. The 
second sentence amends, in effect, the declaration of policy in 
section 2(1) but so does the third sentence and it does not make 
sense to say that the second sentence sets up a price level which 
under section 2(2) cannot be exceeded when the third sentence 
covers the second sentence with perhaps factors additional to 
those in the second sentence to be considered by the Secretary. 
We do not believe that there is any statutory mandate of ascer- 
taining or finding anything under the second sentence separately 
from the third sentence.” 


The second sentence cannot be brushed aside so easily. As the 
Judicial Officer pointed out, the factors listed in the second sen- 
tence are not the same as the factors required to be considered 
in “fixing” prices under the third sentence. The second sentence 
has a purpose; the adjustment required thereby would yield a 
figure which Congress wished the Secretary, to consider in decid- 
ing what is fair, to consumers as well as producers. Whether or 
not the Secretary has habitually ignored the requirement im- 
posed by the second sentence of 608c(18), it is a prerequisite of 
a valid order. 

3. 


The third sentence of 608c(18) reads: “Whenever the Secre- 
tary finds, upon the basis of the evidence adduced at the hearing 
required by section 608b of this title or this section, as the case 
may be, that the parity prices of such commodities are not 
reasonable in view of the price of feeds, the available supplies 
of feeds, and other economic conditions which affect market sup- 
ply and demand for milk and its products in the marketing area 
to which the contemplated agreement, order, or amendment re- 
iates, he shall fix such prices as he finds will reflect such factors, 
insure a sufficient quantity of pure and wholesole milk, and be 
in the public interest.” 


In sec. 1027.0 of Order No. 127, 24 F.R. 11071,’ the Secretary 
made the following findings material to this point: 


(1) The said order, and all the terms and conditions thereof, 
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will tend to effectuate the declared policy of the Act; 


“(2) The parity prices of milk as determined pursuant to 
section 2 of the Act are not reasonable in view of the price of 
feeds, available supplies of feeds, and other economic conditions 
which affect market supply and demand for milk in the said 
marketing area, and the minimum prices specified in the order 
are such prices as will reflect the aforesaid factors, insure a 
sufficient quantity of pure and wholesome milk and be in the 
public interest; * * *” 


In his “Decision on The Proposed Marketing Agreement and 
Order,” 24 F.R. 9441, the Secretary made elaborate “Findings 
and Conclusions” dealing with a variety of subjects,”* as well 
as the “General Findings” quoted above, but he gave no indica- 
tion (a) of any parity price which he might have ascertained, 
or (b) of any adjustment made thereto for any of the items 
specified in either the second sentence or third sentence of 
608c(18). Although the voluminous record contained some evi- 
dence of feed prices, farm-wage rates, etc., paid by Maryland 
farmers over the years, there was no discussion of these matters 
in the “Findings and Conclusions” and nothing to show that any 
of the requirements of 608c(18) had been complied with, except 
the thrice-repeated findings (1) and (2), quoted above, parrot- 
ing the bare language of the statute.2® That is not enough to 
show that the Secretary has complied with the requirements for 
a valid order, as specified by the Congress.*° 


The cases cited by the Secretary do not require a different 
conclusion. In United States v. Rock Royal, supra, the Supreme 
Court said with respect to the minimum prices to be established 
under a marketing order: “This price cannot be determined by 
mathematical formula, but the standards give ample indications 
of the various factors to be considered by the Secretary.” 307 
U.S. at 537. In United States v. Turner Dairy Co., 166 F.2d 1, 
the Court said that the language used was “such as to impel 
necessarily a finding that the Administrator had previously de- 
termined the parity prices of milk pursuant to Sections 2 and 8c 
of the Act. He must, of necessity, have determined them, for he 
proceeded to find that they were not reasonable, in view of the 
price of feed, the available supplies of feed and other economic 
conditions that affect the market supply of and demand for 
milk, and having found that such parity prices were not reason- 
able, he proceeded to find that the minimum prices, prescribed 
by the order and set forth therein, were such as would reflect 





838 AGRI. MKTG. AGREEMENT ACT, 1937 
Cite as 21 A.D. 823 


all of the aforesaid factors, insure a sufficient quantity of pure 
and wholesome milk and be in the public interest. The real ques- 
tion, so far as this handler is concerned, is whether the minimum 
prices fixed were proper. It matters not at all what the former 
determination of prices was, for, as the Administrator found, 
those prices had become no longer reasonably applicable to the 
producer’s situation. Inasmuch as they had been found to be in- 
adequate, so that it was necessary to disregard them and sub- 
stitute for them new and other minimum prices, what the former 
determination had been became irrelevant and unimportant.” 166 
F. 2d at 4. 


In Turner Dairy the Secretary had found that “‘the prices cal- 
culated to give milk produced for sale in said marketing area a 
purchasing power equivalent to the purchasing power of such 
milk as determined pursuant to Section 2 and 8(e) of said Act, 
are not reasonable in view of the prices of feeds * * * etc.” See 
166 F. 2d at 4. It was not shown in that case, as Willow Farms 
has shown in the case at bar, (1) that the Secretary had not 
considered the parity price of milk sold in the marketing area; 
(2) that the Secretary did not regard such parity price as 
relevant; and (3) that there was no evidence in the promulgation 
proceeding relating to parity. These comments with respects to 
Turner Dairy apply also to Beatrice Creamery Co. v. Anderson, 
75 F, Supp. 363 (1947). 


The last sentence of the long passage quoted above from 
Turner Dairy is probably dictum; in any event, it is not sup- 
ported either by the language of 608c(18) or by Rock Royal and 
other Supreme Court cases. 


It is true, of course, as stated in Turner iit that “the real 
question, so far as the handler is concerned, is whether the mini- 
mum prices fixed were proper.” But if the Secretary does not 
set out in his findings and conclusions anything to show what 
parity prices, if any, he considered, and does not show what ad- 
justments, if any, he made thereto, but bases his order upon a 
finding made in the bare language of the statute while admitting 
(1) that he has not considered the parity price of milk sold in 
the marketing area, (2) that he does not regard such price as 
relevant, and (3) that he has not made and included in his find- 
ings and conclusions any adjustments of the national parity 
price to reflect the local factors, as required by the second sen- 
tence ,of 608c(18)—then a court cannot possibly determine 
“whether the minimum prices fixed were proper.” See cases cited 
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under “Scope of Review,” supra. A court can, however, and in 
this case should, say that the prices were not fixed in the manner 
required by the statute. 

B 


Producer Approval 


Willow Farms’ second point is that the order is void because 
the Secretary did not make two of the determinations required 
by 608¢(9). 


The Secretary is authorized by 608c(8) to declare an order 
effective if it is agreed to by two-thirds of the handlers and ap- 
proved by two-thirds of the producers. There was no such agree- 
ment by the handlers in this case. However, under 608c(9), the 
Secretary may nevertheless declare an order effective provided 
certain conditions are met. To make an order effective under 
608c(9) the Secretary must determine: 


A. That the refusal of the handlers “tends to prevent effec- 
tuation of the declared policy.” 608¢(9) (A). 


B. “That the issuance of such order is the only practical 
means of advancing the interests of the producers of such com- 
modity pursuant to the declared policy, and is approved and 
favored: 


“(i) by at least two-thirds of the producers * * * who, during 
such representative period, have been engaged in the production 
of such commodity for sale in the marketing area specified in 
such marketing agreement, or order * * *,” 608c(9) (B). 


In the instant case, the Secretary did not make the determina- 
tions required by 608c(9) (B). Instead, he made the following 
determinations : 


“(c) Determinations. It is hereby determined that * * * 


“(2) The issuance of this order is the only practical means 
pursuant to the declared policy of the Act of advancing the inter- 
est of producers as defined in the order; and 


“(3) The issuance of this order is approved or favored by 
at least two-thirds of the producers who participated in a refer- 
endum, and who during the determined representative period 
were engaged in the production of milk for sale in the market- 
ing area.” 24 F.R. 11071. (Emphasis supplied). 
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The difference between the determinations as required by the 
statute and the determinations as actually made by the Secretary 
was not inadvertent, nor a matter of minor importance, The 
right to vote in the referendum was in fact limited to producers 
as defined in the order.** 


The term “producer,” is not defined in the statute. It was 
defined in the Order, sec. 1027.2(e), 24 F.R. 11072, as follows: 
“(e) ‘Producer’ means any dairy farmer, except a producer- 
handler or a dairy farmer for other markets, who produces milk 
which is received at a pool plant or is diverted to a nonpool plant 
during any month(s) of March through August or on not more 
than 8 days (4 days in the case of every-other-day delivery) dur- 
ing any month(s) of September through February; Provided, 
That the milk so diverted shall be deemed to have been received 
by the diverting handler at a pool plant at the location from 
which it was diverted.” No complaint has been made about the 
fixing of the representative period, but it is clear that the defini- 
tion of “producer” contained in the Order excludes many farmers 
who, during the representative period, produced milk for sale 
within the marketing area. Plaintiffs dispute the right of the Sec- 
retary to limit by definition the producers whose milk is to be 
covered by the provisions of the Order. If the Secretary has such 
right the limitation set out in sec. 1027.2(e) of the Order does 
not seem unreasonable. But what may be reasonable as a restric- 
tion on the coverage of the order is not necessarily reasonable 
as a restriction on those entitled to vote. 


The Order affects many persons—both producers and handlers 
—who are not directly covered by it. It affects all producers 
who during the specified period were engaged in the production 
of milk for sale in the marketing area covered by the marketing 
agreement. No doubt, it was for that reason that Congress re- 
quired that all such producers be entitled to vote in the refer- 
endum. In the instant case, however, the definition of “producer” 
contained in the Order, and the action of the Secretary in limit- 
ing the vote to producers as defined in the Order, so restricted 
the electorate that most of those entitled to vote were members 
of the Cooperative which was actively promoting the proposed 
Order. And, since the Cooperative voted for all of its members, 
it was impossible for those producers who were opposed to the 
proposed Order to make their opposition effective. 


The Secretary contends that the definition of producer in the 
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Order was merely a reasonable test for determining what pro- 
ducers qualified to vote under the provisions of 608c(9) (b) (i), 
quoted above. But no such narrow definition was permitted by 
the plain language of the statute. 


The Secretary’s brief repeats the argument of the Judicial 
Officer that H. P. Hood & Sons v. United States, 307 U.S. 588, 
and United States v. Wrightwood Dairy Company, 7 Cir., 127 
F. 2nd 907, justify the narrow definition of those entitled to vote 
in the referendum. In Hood, the Secretary defined producers as 
all persons producing milk in conformity with the health regula- 
tions applicable to milk sold for consumption in the marketing 
area, and restricted voting in the referendum under scrutiny to 
producers who had delivered milk to a station approved for the 
shipment of milk to the marketing area and which had shipped 
milk or cream to the marketing area during the representative 
period. The Court held that this was a reasonable means of de- 
termining those who should be entitled to vote, and that exclu- 
sion of certain producers was proper, saying: “The milk of the 
southern and western producers outside the milk-shed could not 
be sent into the marketing area in fluid form, for their handlers 
were not licensed to sell milk in the area. The station in In- 
diana, used in the hearings as illustrative of the situation, held 
a license for the emergency shipments of sweet cream only. 
The exclusion of the southern and western producers, therefore, 
was proper. They are located outside the Boston milk-shed; they 
do not produce any part of the burdensome surplus of fluid 
milk.” 307 U.S. at 598. In Wrightwood Dairy, the Secretary lim- 
ited participation in the vote to those producers who were de- 
livering milk to handlers engaged in the marketing of fluid milk 
in the regulated areas. The Court stated that since only such 
producers were affected by the Order they were the only ones 
entitled to participate in the referendum, and the Secretary had 
properly excluded from the vote those producers engaged only 
in producing milk for processing into butter, cheese, etc. In the 
instant case, however, the evidence shows that the Secretary ex- 
cluded from the referendum an undetermined number of farmers 
who are affected by the Order. Not only did the Secretary care- 
fully tailor the marketing area to benefit the Cooperative and 
the Baltimore City handlers, but by his definition of producer, he 
limited the election to such an extent that the intention of Con- 
gress was ignored, and the will of the Cooperative was bound to 
prevail. The decisions cited by the Secretary do not justify that 
limitation. 
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In a case involving the antitrust laws, the Supreme Court has 
recently said that the Capper-Volstead Act “‘does not suggest a 
congressional desire to vest cooperatives with unrestricted power 
to restrain trade or to achieve monopoly by preying on inde- 
pendent producers, processors or dealers intent on carrying on 
their own business in their own legitimate way.” Md. & Va. Milk 
Pro, Ass’n v. United States, 362 U.S. 458, 466-467. The Secretary 
may not aid the Cooperative to accomplish indirectly, through 
means of an Order, objectives which it could not accomplish 
otherwise, unless the statutory prerequisities are scrupulously 
observed. 


The Judicial Officer also relied on the fact that plaintiffs have 
not produced any dairy farmers who were deprived of their right 
to vote “except perhaps the members of a Minnesota cooperative 
which apparently shipped cream into the marketing area.” How- 
ever, plaintiffs were entitled to a referendum carried out accord- 
ing to the terms prescribed in the statute. The fact that certain 
producers were not afforded an opportunity to vote or, according 
to the evidence, to have their votes counted, violated plaintiffs’ 
rights under the statute as well as the rights of such producers. 


C. 
Discrimination 
Plaintiffs contend that the inclusion of the counties in the same 
marketing area as the City is arbitrary and illegal and discrim- 
inates against the county handlers. The facts which give rise 


to this contention are set out above under the heading “The 
Plaintiffs, the Cooperative and the Large Baltimore Handlers.” 


Plaintiffs do not attack market pools, as such; pools are au- 
thorized by the Act and were approved by the Supreme Court in 
Rock Royal and Hood, supra. But the majority opinion in Rock 
Royal, which was followed in Hood, carefully distinguished two 
earlier cases in which pooling arrangements had been disap- 
proved, in one case, Thompson v. Consolidated Gas Co., 300 U.S. 
55, because the purpose of the pool involved “was not deemed 
reasonably related to the conservation of gas or the protection 
of correlative rights,” and in the other, Retirement Board v. 
Alton R. Co., 295 U.S. 330, because “the burdens on the roads 
were not equalized with the benefits.” 307 U.S. at 573. 


The order with which we are dealing in the instant case was 
passed because of the difficulties the Cooperative was having with 
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the city handlers, and the resulting surplus of milk in the hands 
of the Cooperative which it could not dispose of as Class I milk. 
The county handlers and the farmers who sell to them do not 
contribute to that surplus, because their milk cannot be sold in 
the City. Nevertheless, the Secretary included the rural counties 
in the marketing area because some of the city dairies, notably 
National, sell in those counties. 


Naturally the large city handlers and the Cooperative, which 
desired and needed a pool for the City market, wanted the Secre- 
tary to include the county dairies in the pool, because as a result 
of the greater Class I use by the county dairies they were bound 
to contribute more than they took out, and would to that extent 
subsidize the city handlers. It cannot be said that there is no 
evidence in the record to support the decision of the Secretary, 
but on the record taken as a whole it does not appear that the 
Secretary gave due regard to the equalization of the burdens 
with the benefits. He included Carroll County and other rural 
counties in the marketing area in order to include the county 
handlers and their farmers in the pool, for the sole benefit of the 
city handlers and the Cooperative, and to the detriment of the 
county handlers and the farmers who sell to them, without any 
corresponding benefit to the county handlers and their farmers. 
That action was contrary to the principles applied in Thompson 
v. Consolidated Gas and Retirement Board v, Alton R. Co., supra, 
and recognized in the Rock Royal and Hood cases. 


Plaintiffs also cite the following passage in the Rock Royul 
case: “The Act authorizes a marketing agreement and order to 
be issued for such production or marketing regions or areas as 
are practicable. A city milkshed seems homogeneous. This stand- 
ard of practicality is a limit on the power to issue orders. It de- 
termines when an order may be promulgated.” 307 U.S. at 576. 


Mills et al. argue that this passage requires that the marketing 
area be homogeneous, and that the inclusion of the rural counties, 
especially those on the Eastern Shore, destroys such homogeneity. 
The test appears to be practicality, rather than homogeneity, but 
Mills’ argument is supported by the Report, which states, II-2-1, 
2: “It is significant also that in Section 608c(11)(B) of the 
Agricultural Marketing Agreement Act, orders pertaining to 
milk were made an exception to the general requirement that 
orders—‘shall be limited in their application to the smallest re- 
gional production areas or regional marketing areas . . . which 
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the Secretary finds practicable . . .’ Thus the Act has imposed 
no direct limitation on the extent of marketing areas as defined 
in Federal milk orders. However, the Act is interpreted by the 
Department to require that milk marketing orders be issued for 
marketing areas in which the conditions of demand and supply 
are reasonably homogeneous.” The lack of homogeneity between 
the Eastern Shore counties and Baltimore City is essentially the 
same as the lack of homogeneity between those counties and 
Washington, D.C., at the time when National Dairy Products Co. 
was supplying Clark Brothers from Sealtest Washington rather 
than from Sealtest Baltimore. In promulgating the Washington 
Order in May 1959, just a few months after the promulgation 
hearings on Order 127 began, the Secretary refused to include 
the Eastern Shore in the Washington area for the reasons set 
out in the passage quoted above under the heading “The Plain- 
tiffs, the Cooperative and the Large Baltimore Handlers.” Those 
reasons would seem to apply also to Order 127, especially in view 
of the fact that the county handlers are prohibited from selling 
in Baltimore City by the City health regulations. As we have 
seen, the inclusion of the counties in the marketing area effec- 
tively prevents the county dairies from continuing the arrange- 
ments with their farmers under which, as a result of cooperation 
between the dairies and the farmers, the county surplus has been 
kept under control and the county dairies have been able to 
pay the farmers a higher price for their milk. 


The Secretary argues that a handler may not complain because 
one producer or group of producers receives greater benefits 
from the pool than another. Perhaps that is true in the ordinary 
case. But this is not an ordinary case, since the very purpose of 
including the rural counties in the Order was to benefit not only 
certain producers but also the city handlers as against plaintiffs 
and other small county handlers. That may not legally be done. 


* 





* * 





In any event, the farmers who sell to plaintiffs and other 
county handlers have a right to complain, because they are losing 
the differential which they have heretofore earned by controlling 
their surplus. They are being forced to contribute to a pool from 
which they can derive no benefit, which was set up to cure a 
problem they did not create, and which operates, as it was in- 
tended to operate, for the sole benefit of the farmers who produce 
for the city market, the Cooperative and the city handlers. A 
majority of the farmers who sell to the plaintiffs in each case 
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have asked leave to intervene on the side of the plaintiffs. The 
Secretary contends that the producers may not intervene in these 
cases, but must sue the Secretary in Washington. However, in one 
of the earlier cases in the present series, 181 F. Supp. 798, the 
Secretary welcomed the intervention of the Cooperative on his 
side. The interests of justice require that the farmers be allowed 
to intervene in these cases so that all points may be fully con- 
sidered and adjudicated. 
D. 


Counsel for Willow Farms developed a quantity of points be- 
fore the Judicial Officer and in his complaint. Some were dropped 
before the argument, but he still contends that the “compensa- 
tory payment” provisions of the Order are discriminatory, as is 
the provision permitting the Cooperative to qualify as a pool 
handler; that the Order permits the multiple plant city dairies 
to divert milk among various plants so as to achieve non-uniform 
price classifications under the Order; and that the Order con- 
tains other discriminatory features. A similar “compensatory 
payment” provision has recently been held invalid by the Su- 
preme Court of the United States, Lehigh Valley Co-op Farmers, 
Ine. v. United States, 370 U.S. 76, 30 L.W. 4415, but plaintiffs 
have not shown how they are hurt by this provision; nor have 
the intervening producers. All of the other points were discussed 
in the decision of the Judicial Officer. That decision and the 
arguments advanced by the Secretary in his brief show either 
that there was no discrimination involved in the provisions com- 
plained of, or that any such discrimination could not possibly 
hurt the plaintiffs. 


Similarly, counsel for Mills et al. have raised a host of pro- 
cedural questions, none of which merit detailed consideration, 
although his request that the Secretary himself hear and con- 
sider the case, as permitted by sec. 900.71 of the Rules of Prac- 
tice, 7 C.F.R. 900.71, emphasizes the extent to which such pro- 
ceedings have become the province of well-meaning bureaucrats, 
with little or no personal attention from the Secretary, and with 
insufficient attention to the limitations placed on their action by 
the Congress and by established constitutional principles. 


Conclusion 


For each of the reasons discussed under A, B and C, above, 
the rulings of the Secretary are not in accordance with law. 
Plaintiffs are entitled to have Order No. 127 declared invalid, 
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or to be exempted therefrom on the ground that they were im- 
properly included therein. Counsel will prepare an appropriate 
judgment order, under the provisions of 608c(15) (B). 


FOOTNOTES 


1 Reported in 20 A.D. 810 and 20 A.D. 541 respectively. The Judicial Officer acted as and 
for the Secretary, pursuant to authority duly delegated (10 F.R. 18769) under the Act of 
April 4, 1940, 50 U.S.C.A. 516(a) et seq. (11 F.R. 177 A-233, 18 F.R. 3219, 3648 and 19 
F.R. 74). 


2The provisions of 608c(15)(A) and (B) are set out in n. 1 to the opinion of this court 
in Willow Farms Dairy, Inc. v. Benson, 181 F. Supp. 798, aff’d 4 Cir., 276 F.2d 856. That 
opinion, a later opinion in the same case, 181 F. Supp. 802, and the two opinions in United 
States v. Mille, 185 F. Supp. 709 and 187 F. Supp. 314, discuss plaintiffs’ earlier efforts to 
secure a review of the Order. 


*608c(1) provides: ‘‘The Secretary of Agriculture shall, subject to the provisions of this 
section, issue, and from time to time amend, orders applicable to processors, associations of 
producers, and others engaged in the handling of any agricultural commodity or product 
thereof specified in subsection (2) of this section. Such persons are referred to in sections 
601-608, 608a, 608b, 608c, 608d-612, 613, 614-619, 620, 628, and 624 of this title as ‘handlers.’ 
* * *” Section 1029.2(¢) of the Order states: “‘ ‘Handlers’ means any person (1) in his 
capacity as the operator of a pool plant; (2) in his capacity as the operator of a ‘nonpool 
plant from which (i) Class I is disposed of on routes in the marketing area; or (ii), milk is 
shipped to a pool plant qualified pursuant to sec. 1027.8(b)(1); and (8) a cooperative asso- 
ciation with respect to the milk of any producer which it causes to be diverted in accordance 
with the provisions of paragraph (e) of this section from a pool plant for the account of such 
cooperative association.” Plaintiff’s plant is a “pool plant’ within the meaning of the order, 
i.e. milk received at the plant is classified, priced and pooled under the order. 


* Sec. 1027.1(c) of the Order states: ‘‘ ‘Upper Chesapeake Bay Marketing Area’ hereinafter 
referred to as the ‘marketing area’ means all territory situated within the corporate limits 
of the City of Baltimore, the town of Laurel in Prince George’s County ; the counties of Anne 
Arundel, Baltimore, Caroline, Carroll, Cecil, Dorchester, Harford, Howard, Kent, Queen Anne’s 
Somerset, Talbot, Wicomico, Worcester and’’ a part of Calvert County, all in the State of 
Maryland. Mills et al. object to the inclusion in the Order of eight out of the nine Eastern 
Shore Counties, namely: Caroline, Dorchester, Kent, Queen Anne’s, Somerset, Talbot, Wicomico 
and Worcester. Cecil, the northern-most county on the Eastern Shore, presents special prob- 
lems because of its proximity to Wilmington, Delaware, and both sides are agreed that those 
problems need not be discussed in this case. 


® After application for preliminary relief was denied, 19 A.D. 1, and the application to 
dismiss by the government was denied, 19 A.D. 296, a hearing was held in Cambridge, Mary- 
land, in which the hearing examiner ruled that most of petitioners’ proffered evidence was 
inadmissible. On review, these rulings were upheld on the ground that the proffered evidence 
was beyond the cause of action stated in the amended petition and improper in a review pro- 
ceeding under 608c(15)(A). See 19 A.D. 807. 


Mills et al. also contended in the 608c(15)(A) proceeding that the reporting and record 
keeping requirements of Order No. 127 are invalid in that such provisions were not promul- 
gated in compliance with the Federal Reports Act of 1942 (5 U.S.C. 139 et seq.). They did 
not press that point in this 608c(15)(B) proceeding. It is without merit, for the reasons 
stated in United States v. Mills, 185 F. Supp. 709, at 710. 


*The Secretary contends that Mills et al. are not entitled to rely on any points in this 
608c(15)(B) proceeding which they did not raise in the 608c(15)(A) proceeding. It appears, 
however, from the original petition itself and from the Preliminary Statement in the Tenta- 
tive Decision and Order of the Judicial Officer (which he adopted as his Final Decision and 
Order), that Mills et al. in their original petition in the 608c(15)(A) proceeding did raise 
the point that the Secretary did not make findings of fact as to prices, which are a “‘thres- 
hold jurisdictional statutory requisite.” 


™The limitations and conditions imposed on the Secretary by the Act deal with the policies 
which must guide his action, the procedure to be followed, the findings to be made, and 
permissible terms of an order. See 608c(1), (2), (3), (4), (5), (7), (8), (9), (11), (12), 
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(18 and (19). It should be noted that many of these sections have been amended since the 
Rock Royal decision, but the general pattern of the statute remains the same. 


8 Various aspects of such orders were discussed in United States v. Rock Royal Co-op., 307 
U.S. at 511, et seq.; in H. P. Hood & Sons v. United States, 307 U.S. 588, at 593, et seq.; 
and in Lehigh Valley Co-op Farmers, Inc. v. United States, 370 U.S. 76, at » et seq. 


®The classes of utilization are set out in sec. 1027.41 of the Order. .Class I included 
“fluid milk” and certain “fluid milk products.” For the purpose of this case it will be 
clearer to refer to the findings and conclusions made by the Secretary when he first pub- 
lished the proposed order, 24 F.R. 9441, at 9447, where he said: 

“Under the proposed classification scheme, Class I milk would be all skim (including 
any used to produce concentrated milk and reconstituted or fortified skim milk) and 
butterfat disposed of (other than as sterile products in hermetically sealed containers) 
in fluid form as milk, flavored milk, skim milk, flavored or cultured skim milk, butter- 
milk, concentrated milk and 50 percent by weight of the product known as ‘half and half’ 
which has a butterfat content of at least 12 percent but less than 18 percent. Skim milk 
and butterfat not specifically accounted for in Class II also would be classified in Class I. 


“All skim milk and butterfat used to produce products other than fluid milk products 
as set forth above should be Class II. This classification would include all of those prod- 
ucts which are generally considered as manufactured milk products not required by the 
health authorities to be made from milk from approved local sources. 

“Fluid cream, although generally considered in its physical form to be a fluid milk 
product, should be classified in Class II. * * * The inclusion of fluid cream as a Class I 
product would price cream derived from producer milk at a competitive disadvantage with 
cream imported from other sources. 


“e ¢ @” 


1° See Maryland Code, 1957, Art. 48, sec. 569(f), and Baltimore City Code, 1950, Art. 12, 


secs, 14-44, 

11 The blend prices in the orders controlling the Wilmington, Philadelphia and New York 
marketing areas are somewhat higher than in Order No. 127, but distance differentials make 
it difficult to frame a quantitative statement. 

2 Willow Farms occasionally buys milk from this plant, but is not forced to do so since 
there is always an adequate supply of milk available from other sources. 


183The Eastern Shore business represents only about 5% of the Class I sales of these three 
handlers, and considerably less than that of the total business of all Baltimore handlers. 


144 As well as by Judge Chesnut in Royal Farms Dairy v. Wallace, D. Md., 8 F. Supp. 975, 


at 986. 

13 See e.g. Ogden Dairy Co. v. Wickard, 7 Cir., 157 F.2d 445, 447; Bailey Farm Dairy 
Company v. Jones, E.D. Miss., 61 F. Supp. 209, 217, aff’d sub nom. Bailey Farm Dairy Co. 
v. Anderson, 157 F. 2d 87, cert. den. 329 U.S. 788; New York State Guernsey Breeders’ Co-op. 
v. Wickard, 2 Cir., 141 F.2d 805. 

1° Section. 602, referred to in the second sentence of 608c(18), deals with many commodi- 
ties besides milk. In pertinent part, 602, as amended in 1948, declares it to be the policy of 
Congress— 

“(1) Through the exercise of the powers conferred upon the Secretary of Agriculture * * ® 
to establish and maintain such orderly marketing conditions * * * as will establish as prices 
to farmers parity prices as defined by sections 1301{a)(1) of this title. 

“(2) To protect the interest of the consumer by * * * (b) authorizing no section under 
** * 608c *** of this title which has for its purpose the maintenance of prices to farmers 
above the level which it is declared to be the policy of Congress to establish in subsection (1) 
of this section.” 

Sec. 1301(a)(1) referred to in 602(1) is a 1948 amendment to subsection II '¢Loans) 
of the Agricultural Adjustment Act of 1938. It provides in pertinent part: 

“(1)(A) the ‘parity price’ for any agricultural commodity, as of any date, shall be deter- 
mined by multiplying the adjusted base price of such commodity as of such date by the parity 
index as of such date. 
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“(B) The ‘adjusted base price’ of any agricultural commodity, as of any date, shall be (i) 
the average of the prices received by farmers of such commodity, at such times as the 
Secretary may select during each year of the ten-year period ending on the 81st of 
December last before such date, or during each marketing season beginning in such period 
if the Secretary determines use of a calendar year basis to be impracticable, divided by 
(ii) the ratio of the general level of prices received by farmers for agricultural commodi- 
ties during such period to the general level of prices received by farmers for agricultural com- 
modities during the period January 1910 to December 1914, inclusive. As used in this sub- 
paragraph the term ‘prices’ shall include wartime subsidy payments made to producers under 
programs designed to maintain maximum prices established under the Emergency Price Control 
Act of 1942. 

““(C) the ‘parity index’ as of any date, shall be the ratio of (i) the general level of prices 
for articles and services that farmers buy, wages paid hired farm labor, interest on farm 
indebtedness secured by farm real estate and taxes on farm real estate for the calendar 
month ending last before such date to (ii) the general level of such prices, wages, rates, and 
taxes during the period January 1910 to December 1914, inclusive. 


“(D) The prices and indices provided for herein, and the data used in computing them, 
shall be determined by the Secretary, whose determination shall be final.” 


17 See Stipulation CR 12 and Answer to Question 14 CR 20. 
18 The averages deal with 1959. 


1% As reported in “Agricultural Prices,”” published monthly by the Agricultural Marketing 
Service, Crop Reporting Board, of the Department of Agriculture. 


2 See n. 19, supra. 


21 See Order No. 27 for the New York Marketing Area, reinstated by order of the Secre- 
tary of Agriculture, 3 F.R. 1000 D 1, 3 F.R. 1945. 


22 See 3 F.R. 735. 
23 The section then in effect is set out in United States v. Rock Royal, 307 U.S. at 545-46, 


%In the instant case the Judicial Officer stated: ‘“‘Congress intended by the amendment of 
our act that parity prices for the purpose of milk marketing agreements and orders should 
be the same kind of parity prices as under the Agricultural Adjustment Act of 1938, that 
is, on a national rather than on a local basis. This has been the consistent administrative 
interpretation since such amendments.” This statement was not supported by any citation, 
and is contradicted by the orders cited in this note. See Order for the North Texas Market- 
ing Area issued October 1, 1951 (16 F.R. 8420); Milwaukee Marketing Area, August 28, 
1952 (17 F.R. 7884); Louisville, September 28, 1951 (16 F.R. 10050); and Cincinnati (16 F.R. 
10051) ; Cincinnati again on May 1, 1955 (20 F.R. 2919, sec. 695.0(a)(2)); Order amending 
the New York Marketing Order effective December 22, 1951 (16 F.R. 12851, 12852); Boston, 
August 26, 1952 (17 F.R. 7768, 7769); Worcester, December 29, 1955 (20 F.R. 10045); 
Wheeling, May 1, 1956 (21 F.R. 1002); Clarksburg, April 30, 1956 (21 F.R. 2811). 


25 At several points in the briefs filed on behalf of the Secretary and even in the decision 
of the Judicial Officer, it has been stated that the Secretary regularly followed a certain 
practice or used language in his orders, whereas plaintiff’s counsel has been able to produce 
many examples from other milk orders published in the Federal Register, disproving such 
statements. This comment is not intended to reflect personally on the present or any other 
Secretary, or on any of his aides; a bureaucratic thicket has been allowed to obscure the 
paths and boundaries designated by Congress. 


©The Secretary’s reliance upon a single sentence in a House Report in 1937, to show that 
the national parity price for milk was intended, is misplaced. There was no similar indica- 
tion in the Senate Report, and from 1937 through the 1948 amendments until 1956 the Secre- 
tary regularly referred to the parity price in the marketing area rather than to the national 
parity price. 


27 Omitted from the Order as included in 7 C.F.R. 1027, since such findings are usually not 
included in C.F.R. 


38 “Character of Commerce,” ‘‘Need for an Order,” “Marketing Area,” “Milk to be Priced,” 
“Classification of Milk,’ ‘‘Determination and Level of Class Prices,” “Class I Prices,” ‘Class 
II Prices,” “Butterfat Differentials,” ‘‘Payments on Other Source Milk,” ‘Type of Pool,” 
“Producer-Settlement Fund,” ‘“‘Base and Excess Plan,” “‘Payments to Invidual Producers and 
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Cooperative Associations,” ‘Administrative Provisions.” 
2°**Just the Place for a Snark 
I have said it thrice. 
What I tell you three times is true.” 

% See cases cited under “Scope of Review,” supra, particularly American Airlines v. Civil 
Aeronautics Board, supra. 

31'The referendum was ordered by the Secretary on November 20, 1959 (24 F.R. 9455) “‘to 
determine whether the issuance of the attached order regulating the handling of milk in the 
Upper Chesapeake Bay, Maryland marketing area is approved by the producers, as defined 
under the terms of the proposed order, and who during the representative period were engaged 
in the production of milk for sale within the aforesaid marketing area.”” (Emphasis sup- 
plied). 

The regulations governing the referendum expressly provided: ‘Each producer, as defined 
by the order * * * shall be entitled to one vote * * *” (emphasis supplied). Radigan, the agent 
designated by the Secretary to conduct the referendum, issued a notice stating: “Producers 
eligible to vote are those who during August 1959, were included within the ‘Producer’ 
definition contained in section 1027.2(e) of the order.” He did not permit any farmer to vote 
who was not a producer as defined in the order. 





